


From:   
Sent: Thursday, 6 December 2018 11:26 AM 
To:  
Cc:  
Subject: Destruction of heritage property on , Hall 
 
Dear , 
  
I write in response to your letter to me of 7/11/18 (your ref: 18/24695) in relation to the 
destruction of the stone outbuilding at . 
  
I can assure you that many people here in Hall are extremely upset about the destruction 
and the lack of action in response to it.  You will be hearing more about this matter. 
  
Your reply to me stated that “Access Canberra conducted an independent review of the 
circumstances that led to the removal of the stone outbuilding.  I am advised that Access 
Canberra, based on the information received, determined there was no suggestion that 
removal was the result of reckless or negligent conduct and may have been an unfortunate 
misunderstanding; and there is currently not enough information to suggest that any party 
blatantly disregarded the law”.    
  
We find this finding quite incredible.  How could it be possible for someone to purchase a 
property with a heritage structure in a heritage listed village and then be credibly able to 
claim that they had no understanding of their legal obligations with respect to that 
heritage? Something is very wrong here. 
  
In an effort to better understand the facts of the matter, I hereby request, under the 
Freedom of Information Act 1989, the following information: 
  

-       The written instructions given by the government to the agent who handled the 
sale of .   
-       The complete report of the independent review undertaken by Access Canberra 
in relation to the unauthorised destruction of the outbuilding. 
-       The contract that was provided to prospective buyers of . 

  
I also ask that you consider taking immediate action to halt further development of the 
property pending a more complete investigation of this situation. 
  
Sincerely 
  
  

 

, Hall, ACT 
 





In accordance with section 54(2) of the Act, a statement of reasons outlining my decision 
is below.  

Statement of Reasons  
In reaching my access decision, I have taken the following into account: 

• the Act; 
• the content of the document that falls within the scope of your request; 
• the views of the relevant third party; and 
• the Human Rights Act 2004. 

Exemption claimed  

My reasons for deciding not to grant access to some identified material is as follows: 

Contrary to the public interest information under section 1.14 of Schedule 1 of the Act 

1.14 Law enforcement or public safety information 
 

(1) Information the disclosure of which would, or could reasonably be expected to— 
 
… 

 

 (f) prejudice the effectiveness of a lawful method or procedure for preventing, 
detecting, investigating or dealing with a contravention or possible contravention of 
the law; … 

 

The Report is exempt under this section of the Act as it contains information that would 
disclose methods and procedures used by Access Canberra in investigations to prevent, 
detect or investigate breaches or evasions of the law. I am satisfied that the Report 
comprises details of methods and procedures that are not generally known to the public, 
and disclosure would likely prejudice the effectiveness of those methods and procedures. 

For this reason, I have decided to exempt the Report (7 pages) from release in its entirety. 

Information that would, on balance, be contrary to the public interest to disclose under 
the test set out in section 17 of the Act 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interests lies. As part of this process I must consider 
factors favouring disclosure and non-disclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Taking into consideration the remaining information contained in the document found to 
be within the scope of your request, I have identified that the following public interest 
factor is relevant to determine if release of the remaining information contained within 
the document is within the ‘public interest’. 



Factors favouring disclosure (Schedule 2 section 2.1) 
(a) disclosure of the information could reasonably be expected to do any of the following: 

(i) promote open discussion of public affairs and enhance the government’s 
accountability;  

Having considered the above factor identified as relevant in this matter, I consider that 
release of the remaining information within the scope of the request may contribute to 
open discussion of public affairs and enhance the government’s accountability.  I consider 
there is a public interest in the operations of the ACT Government in relation to the 
investigation of the alleged unauthorised demolition of a possible heritage listed stone 
cottage, stable and fence.  The information identified as being within the scope of your 
request provides this information. I am satisfied the information contained within these 
documents is within the public interest to release as they reveal the reason for a 
government decision along with background and contextual information. 

I am satisfied that the public interest in increasing transparency and accountability of the 
ACT Government carries significant weight. 

Factors favouring non-disclosure (Schedule 2 section 2.2) 

(a) disclosure of the information could reasonably be expected to do any of the following: 
… 
(ii) prejudice the protection of an individual’s right to privacy or any other right under 

the Human Rights Act 2004; 

When considering the remaining information and factors in favour of non-disclosure, I 
have considered the personal information contained in the documents, including names, 
signatures and contact information. I am satisfied that the names, signatures, and contact 
information of ACT Government employees in their signature blocks should be released 
as these staff members were acting in their official capacity and the personal information 
being released is done so in relation to these individuals exercising their delegations in a 
work-related capacity. I do not consider the release of this information is unreasonable or 
could prejudice their right to privacy. 

However, I consider it is unreasonable to release the names and contact information of 
individuals who are not government employees and where their information is not 
publicly available as this is personal information. I believe release of this information may 
prejudice the protection of these individuals’ right to privacy or any other right under the 
Human Rights Act 2004. I am satisfied that this factor favouring non-disclosure should be 
afforded significant weight as it relates to individual’s privacy. Accordingly, I have decided 
to withhold from disclosure names and contact information of these individuals. 

Accordingly, folios 22-23, 25, 27, 30-33, 35-36, 38, 53-54, 57, 76, 78-79, 81 and 83 of the 
identified documents are entirely composed of or contain information that is considered 
to be contrary to the public interest under schedule 2 of the Act. 

 



Charges 

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges 
are applicable for this request because the total number of pages to be released to you 
exceeds the charging threshold of 50 pages. However, the charges have been waived in 
accordance with section 107 (2)(b) of the Act. 
 

Online publishing – Disclosure Log 
In accordance with section 28 of the Act, CMTEDD maintains an online record of access 
applications in the form of a disclosure log. Your original access application, my decision 
and documents released to you in response to your access application will be published in 
the CMTEDD disclosure log on 1 March 2019. Your personal contact details will not be 
published. 
 

The CMTEDD disclosure log is at http://www.cmd.act.gov.au/functions/foi/disclosure-log. 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman. 
If you wish to request a review of my decision you may write to the Ombudsman at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 
Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 
 



Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au 
 

Yours sincerely, 
 

 
Sarah McBurney 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 
 
25 February 2019 
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