


From: no-reply@act.gov.au
To: CMTEDD FOI
Subject: Freedom of Information request
Date: Thursday, 11 November 2021 11:15:56 AM

CAUTION: This email originated from outside of the ACT Government. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Please find online enquiry details below.  Please ensure this enquiry is responded to within
fourteen working days.

Your details

All fields are optional, however an email address OR full postal address must be
provided for us to process your request. An email address and telephone contact
number will assist us to contact you quickly if we need to discuss your request.
Title:
First Name:
Last Name:
Business/Organisation:
Address:
Suburb:
Postcode:
State/Territory:
Phone/mobile:
Email address:
Request for information

(Please provide as much detail as possible, for example subject matter and relevant
dates, and also provide details of documents that you are not interested in.)

Under the Freedom of
Information Act 2016 I
want to access the
following document/s
(*required field):

All and any documents dealing with, recording or referring to
attendance, by WorkSafe ACT inspectors at a construction site
located at CIT Campus – Woden: Bus Layover and Enabling
Works (the Site), and operated by Canberra Contractors Pty Ltd,
including but not limited to: file notes, contact records, access
records, log books, and notices issued in relation to that site. All
and any documents dealing with, recording or referring to contact
by Canberra Contractors Pty Ltd or their employees or agents and
WorkSafe ACT and its employees or agents, including WorkSafe
ACT inspectors, in relation to or dealing with a construction site
located at CIT Campus – Woden: Bus Layover and Enabling
Works (the Site), and operated by Canberra Contractors Pty Ltd,
including but not limited to: file notes, contact records, access
records, log books, and notices issued in relation to that site. This
request is for documents dated, made or created, between 1 June
2021 and 11 November 2021.

I do not want to access
the following
documents in relation



to my request::

Thank you.
Freedom of Information Coordinator





I have included as Attachment A to this decision a schedule of relevant documents. This 
schedule provides a description of each document falling within the scope of your request 
and the access decision for each of those documents. 

I have decided to grant full access to six documents and partial access to nine documents 
relevant to your request 

My access decisions are detailed further in the following statement of reasons and the 
documents released to you are provided as Attachment B to this letter. 

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below.  

Statement of Reasons  

In reaching my access decisions, I have taken the following into account: 

• the Act 
• the content of the documents that fall within the scope of your request 
• the Human Rights Act 2004 

Exemption claimed  

My reasons for deciding not to grant access to the identified documents and components 
of these documents are as follows: 

Public Interest 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process, I must consider 
factors favouring disclosure and non-disclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which [they] appears’. Section 17(1) of the Act sets out the 
test, to be applied to determine whether disclosure of information would be contrary to 
the public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

(xiii) Contribute to the administration of justice generally, including procedural 
fairness. 

Having considered the factors identified as relevant in this matter, I consider that release 
of information contained in these documents may contribute to the administration of 
justice generally by allowing you to have access to a WorkSafe ACT investigation report 
and associated documents associated with your access request. I am satisfied that this 



factor favouring disclosure carries significant weight. However, this weight is to be 
balanced with the weight of factors favouring non-disclosure. 

Factors favouring nondisclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

(ii) Prejudice the protection of an individual’s right to privacy or other rights under the 
Human Rights Act 2004. 

Having reviewed the documents, I consider that the protection of an individual’s right to 
privacy, especially when dealing with the ACT Government is a significant factor as the 
parties involved have provided their personal information for the purposes of working 
with the ACT Government. This, in my opinion, outweighs the benefit which may be 
derived from releasing the personal information of the individual’s involved in this 
matter.  

Individuals are entitled to expect that the personal information they have supplied as part 
of a government process will be dealt with in a manner that protects their privacy. 
Considering the type of information (contact information) to be withheld from release, I 
am satisfied that the factors in favour of release can be met while protecting the personal 
information of the individuals involved. I therefore weight the factor for nondisclosure 
more highly than the factor in favour of release in this instance.  

As a result, I have decided that release of private information (names, mobile phone 
numbers and email addresses of individuals not employed by the ACT Public Service) 
could prejudice their right to privacy under the Human Rights Act 2004. I have also 
redacted mobile numbers of ACT government employees which will allow them to 
maintain personal privacy. 

Having applied the test outlined in section 17 of the Act and deciding that release of 
personal information contained in the documents is not in the public interest to release, I 
have chosen to redact this specific information in accordance with section 50(2). Noting 
the pro-disclosure intent of the Act, I am satisfied that redacting only the information that 
I believe is not in the public interest to release will ensure that the intent of the Act is met 
and will provide you with access to most of the information held by CMTEDD within the 
scope of your request.  

Charges 

Processing charges are not applicable for this request because the number of pages being 
released is below the chargeable threshold of 50 pages.  

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision and documents 
released to you in response to your access application will be published in the CMTEDD 
disclosure log between 3-10 days from the date of decision. Your personal contact details 
will not be published.  

You may view CMTEDD disclosure log at https://www.cmtedd.act.gov.au/functions/foi  



Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman.   

We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman 
at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au.  

 

Yours sincerely, 
 

 
Katharine Stuart 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 

23 December 2021 

 













       WORK PLACE VISIT REPORT

Initial Information
Inspection Number: 00084468

Lead inspector: Michael FOSTER          Inspector ID: P05771

Is there any accompanying inspectors: Yes

Alan CHIPPERFIELD P05757
Shane Warren

Type of visit:  Reactive 

Date visit commenced: 11/08/2021

Legislation visit conducted under: WHS

Purpose of visit: Right of entry

Entity information
Type of entity: Business Entity

Name of individual or registered company: Canberra Contractors Pty. Limited  

Trading as:  

: ACN  

:ABN  008583355

Industry Group: Construction

Address:   

Contact Name: 

Contact Number: 

Contact Email: 

Details of visit
Address: Irvine Street Phillip ACT 2606

Notification of entry to (as required by s164): PCBU

Were any potential breaches of the legislation identified? No 

 

Inspector notes:

Location: 

CIT Bus Layover package 1, 

Irvine Street Phillip ACT. 

PCBU:

Canberra Contractors Pty Ltd. 

Contact- 

UNION/Organisers:

CFMMEU.

Sch 2.2(a)(ii)

 
  

 
 

    
          



……………………………………

About 12:19pm on Wednesday 11 August, 2021, the CIT Bus Layover package 1, 

Irvine Street Phillip ACT was as civil construction site under the control of Canberra Contractors Pty Ltd (the

PCBU). 

At that time union organisers and Permit Holders (PH) of the CFMMEU, 

 exercised their right of entry powers (ROE) to that site, pursuant to S117 of the Work Health

and Safety ACT 2011 (the Act), citing S19 (Duty of Care) WHS Regulation S41 – “Duty to provide and maintain

adequate and accessible facilities”. 

The ROE Notice stated that the facilities on site were not being maintained. 

The PH’s were granted access to inspect the amenities and it was alleged that the floors were of an

unsatisfactory standard (images attached). 

The PCBU agreed to have the facilities cleaned.

The PH’s then requested a full site inspection, based on the initial ROE documentation, however not additional

identified breach was disclosed by the PH’s. At the request of the PCBU, the PH’s were asked to specifiy the

additional area of concern, however the PH’s left the site. 

A short time later, the PH’s returned to the site and served an additional S177 notice on the PCBU, citing S19

Act, Reg 214 – 215 “Separation and protection of moving plant and pedestrians”.

The area that was referenced to by the PH’s was the car park of the site, directly adjacent to the site offices

and facilities. This area is not an area that is used by mobile plant. 

By agreement, the PCBU installed additional visual barriers above what was already in place . 

A short time later the PH’s left site. 

About 2:10pm Inspectors FOSTER, CHIPPERFIELD and WARREN attended the site and engaged with the

PCBU. No additional WHS risks were identified and the PCBU had already engaged cleaners to carry out

additional cleaning of the facilities. 

Nil further action required by WorkSafe ACT.

Disclaimer: The issues identified during this inspection are only indicative of compliance with the Work Health and

Safety Act 2011, the Work Health and Safety Regulations 2011, the Dangerous Substances Act 2004 and the

Workers Compensation Act 1951 on the date of the inspection. If compliance is identified during this inspection, it

does not remove the obligation of any person to comply with any further requirement of the above mentioned Acts

and Regulations.

Previous action
Previous notice/s issued (either written or verbal)? No

 
Contacts
Lead inspector email address: michael.foster@act.gov.au

 
Recipient/s of this form
Email: @canberracontractors.com.au

Email 2: 

Privacy Notice: The information collected for the purpose of the Work Health and Safety Act 2011 and is in

accordance with the Information Privacy Act 2014.  WorkSafe ACT prevents any unreasonable intrusion into person's

  
      

 
 

 
  



privacy in accordance with the Privacy Act 1988 (C'Wlth) and Information Privacy Act 2014.  WorkSafe ACT provides

identifiable information which can be disclosed to other law enforcement agencies and authorised organisation that

have legal authority to request information under prescribed circumstances.
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Case Officer: Tyrone Smithers    Date: 27/09/2021 

Manager: Brooke Grey                         Date: 28/9/2021 

☒Supported:     ☐Not supported 

Insert comments :  

 

 

 

 
Category 3 charge – s33   
        ☐        The accused has a WHS duty; 
        ☐        The accused fails to comply with that duty. 
Category 2 charge – s32   
        ☒         The accused has a WHS duty; 
        ☐         The accused fails to comply with that duty; 
        ☐         The failure exposed an individual to a risk of death, or serious injury or illness. 
Category 1 charge – s31  
        ☐          The accused has WHS duty; 
        ☐          The accused engages in conduct; 
        ☐          The accused intended to engage in the conduct; 
        ☐          The conduct exposed an individual to whom the duty was owed to a risk or death, or serious injury              
or illness; 
    ☐          The accused was reckless that the conduct would expose the individual to the risk of death, or 
serious injury or illness; 
         ☐             The accused did not have a reasonable excuse to engage in the conduct that exposed an 
individual to the risk. 
 

 

 
     







 

       
       

         
          















                 
                

                   



 

Power of the regulator to obtain information 
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Work Health and Safety Act 2011 

Section 155(2) 

NOTICE TO GIVE INFORMATION TO WORKSAFE ACT 

 

To:  

Canberra Contractors Pty Ltd 

4/98 Vicars Street  

Mitchell ACT 2911 

 

Phone: 02 6242 8122 

Email: @canberracontractors.com au 

 

I, Mr Tyrone SMITHERS, pursuant to section 155 of the Work Health and Safety Act 2011, have reasonable 
grounds to believe that you are capable of producing documents in relation to a possible contravention of 
section 145 of the Work Health and Safety Act 2011, namely as a result of a right of entry dispute occurring 
on the 11 August 2021 at the CIT Bus Layover Package 1, Irvine Street Phillip in the Australian Capital 
Territory. 

I require you to produce the documents set out in the attached schedule to me via return email at 
tyrone.smithers@worksafe.act.gov.au on or before 05 November 2021. 

 

Signed………………………………. 

Authorised delegate of WorkSafe ACT 

Date:  21 October 2021 

This warning and information forms part of the Notice under Section 155(2) of the Work Health and Safety 
Act 2011 

 

WARNING 

A person who refuses or fails to comply with this Notice without a reasonable excuse, may be liable to 
prosecution and, if found guilty, liable to a maximum penalty of $10,000 for individuals and $50,000 for a 
body corporate.   

Under section 172 of the Work Health and Safety Act (the WHS Act), a person is not excused from 
answering a question or providing information or a document on the grounds of self incrimination or on the 
grounds that it may expose that person to a penalty.  However, any information provided by an individual is 
not admissible as evidence in criminal or civil proceedings against that individual other than proceedings 
arising out of the false or misleading nature of the answer, information or document. 

 
 
 

 
   

----



 

Power of the regulator to obtain information 

2 

 
 
 
 
Privilege 
This Notice does not affect, and nothing in the WHS Act requires, a person to produce a document that 
would disclose information, or otherwise provide information, that is subject to legal professional privilege – 
see section 269 of the WHS Act.  

If this Notice requires a person to appear personally, the person may attend with a legal practitioner. 

It is an offence under section 268 of the Work Health and Safety Act 2011 to give false and misleading 
information and/or produce a document that is known to be false or misleading.  Maximum penalty of 
$10,000 for individuals and $50,000 for a body corporate. 

 

Schedule – Required Documents 
 

The documents you are required to produce pursuant to this written requirement are: 

i. A copy of all permits and paperwork produced by the CFMEU to Canberra Contractors relating to the 

right of entry dispute on the 11 August 2021. 

 

ii. A copy of all relevant CCTV and video footage held by Canberra Contractors relating to the right of 

entry dispute with the CFMEU on the 11 August 2021. 

 

iii. The name and contact details of any individual employed or contracted by Canberra Contractors that 

was directly involved in the right of entry dispute with the CFMEU on the 11 August 2021.  

 
iv. A copy of any Temporary Traffic Management Plan covering the site car park for the CIT Bus Layover 

Package. 

 
v. A copy of the cleaning schedule for the amenities at the CIT Bus Layover Package covering the week 

prior to and the week following the 11 August 2021. 
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Background 
3. On Wednesday 11 August 2021, the CIT Campus – Woden Bus Layover and Enabling 

works, Irvine Street, Phillip was a civil construction site under the management and 
control of Canberra Contractors Pty Limited (PCBU). 
 

4. At approximately 12:19pm, Union organisers and Permit Holders (PH) of the CFMEU, 
 and  exercised their right of entry powers 

under sec 117 of the Work Health and Safety Act 2011 (WHS Act) citing lack of adequate 
and accessible facilities. 

 
5.  and  are Permit Holders under Sec 134 of the WHS Act 2011 

and provided a sec 119 Notice of Entry. 
 

6. The Permit Holders entered the site and during the course of their inspection of the 
matters set out in their notices pursuant to Sec 119 Notice of Entry observed a second 
hazard. They requested a full site inspection for the purposes of enquiring into mobile 
plant that was allegedly without physical barriers separating it from amenities area where 
there was pedestrian access. This was not within the scope of the original sec119 notices. 

 
7. It is alleged that the Permit Holders were refused a second entry while the PCBU 

requested the attendance of WorkSafe ACT inspectors.  
 

8. WorkSafe ACT inspectors attended the site and made enquiries with the PCBU. No 
enquires were conducted with the Permit Holders as they were no longer at the 
workplace. 
 

9. The CFMEU commenced proceedings under the Fair Work Act 2009 civil remedy 
provisions on 30 September 2021. 

 

Investigation Outcomes 

10. The Major Investigations Team commenced initial inquiries into the matter and obtained 
footage of the alleged offence.  They were advised by the CFMEU that a submission 
under the Fair Work Act 2009 regarding the alleged obstruction had been made. 

11. Both the Fair Work Act and WHS Act 2011 right of entry provisions are civil penalty 
provisions and have like ‘civil double jeopardy’ prohibitions for conduct that is 
substantially similar.   Under Sec 263 of the WHS Act 2011 –  

Sec 263 Civil double jeopardy -  
A court must not make an order against a person under section 259 
(Proceeding for a contravention of a WHS civil penalty provision) for 
contravention of a WHS civil penalty provision if an order has been made 
against the person under a civil penalty provision under an Act of the 
Commonwealth or a State in relation to conduct that is substantially the 
same as the conduct constituting the contravention. 

 

12. The matter referred to the Federal Court is the same incident referred for an 
investigation under the WHS Act 2011 

 



 

3 

 
Enforcement Options 
 

13. Due to sec 263 Civil Double Jeopardy provision of the WHS Act 2011 and the filing of 
the matter by the CFMEU in the Federal Court for the same alleged offence,  it is 
recommended that this investigation be closed. 

 



   

   

               

                   

  

       

           
     

          

    

    

       

        

  

     

              

 

           
 

       

       

   

    

   

     

       

        
         

       
        



      

       

             
          

             
 




