


 
Caution: This email originated from outside of the ACT Government. Do not click links
or open attachments unless you recognise the sender and know the content is safe.

From:
To: CMTEDD FOI
Cc:
Subject: Re: Freedom of Information Request - CMTEDDFOI 2024-176 - Decision
Date: Wednesday, 28 August 2024 10:40:16 AM
Attachments: Rebecca Kelly - Woden aquatics facilities needs and analysis.pdf

EPSSD Email - Woden District Plan, Aquatics facilities needs and analysis.pdf

Dear Sir / Madam,

On the 11th of June 20024 I was sent an email with the formal decision letter which I
stated for my FOI request of : 

Seeking the sports and recreation needs analysis report. 2022 or earlier. This
report determined that an Indoor 25m pool and associated aquatic facilities would
meet the requirements of Woden, as referred to in the Woden district plan, The
Territory Plan consultation report and the Proposed New Territory Plan –
Supporting Report – Nov 2022. This was regarding individual project sites,
specifically the Phillip Swimming and Ice Skating Centre (PSISC) at Block 2 Section
22 Phillip.
Also the report/ document that suggests 'In recognition of changes to indoor
swimming pool community preferences'. How was this used to determine the
needs of the Woden Valley community? Was it a consultation report, Aquatic
facilities industry document or consultant report recommendation?

The response letter and subsequent decision stated that : 
A search of CMTEDD records has failed to identify any documentation in relation to
your
request. I am satisfied that appropriate searches were completed and that no documents
relevant to your request are held by CMTEDD.

Attached is an email from the executive branch manager for  sports and recreation Rebecca
Kelly which stated  that : 

The analysis referred to was undertaken internally by Sport and Recreation and was
then approved by EPSDD to be included in the Woden
District Policy when the interim Territory Plan took effect.

This analysis was a documented internal (report)  which was provided to EPSSD and
included in the Woden District strategy.  How was this not found in the so-called search of
CMTEDD records ? 

EPSSD has also stated to me in an email that :

A sport and recreational needs analysis, undertaken by CMTEDD – Sport and
Recreation, determined that a 25m pool and associated aquatic facilities (i.e. separate
20 metre warm water program pool, water play splash pad, toddlers pool) would
support a diverse range of programs and uses for the Woden community. It was
approved by EPSDD to be included in the Woden District Policy when the interim
Territory Plan took effect.

So again, I ask that under the Freedom of Information Act 2016 (the Act), that all
documentation ( internal and external) including emails, on the Sports and Needs

 



Analysis for Woden,  which sited :  contemporary trends in aquatic facility provision,
usage data for local ACT Government pools, locality to other aquatic facilities, access and
diversity requirements for sustainable pools (including recreational activities and program
capability) and overall aquatic facility provision in the Territory. Be provided to me which
formed the Sports and Needs Analysis for Woden and Aquatics facilities which also
relates to the Phillip Pool and Ice skating centre.

Yours Sincerely

On Wed, 19 Jun 2024 at 10:00, CMTEDD FOI <CMTEDDFOI@act.gov.au> wrote:
OFFICIAL

Good morning

Please see the attached decision letter relating to your recent Freedom of Information
request.

Regards

 

Freedom of Information Coordinator | Information Access Team

Phone: 02 6207 7754 | Email: CMTEDDFOI@act.gov.au

Corporate | Chief Minister, Treasury and Economic Development Directorate |
ACT Government

Level 5, 220 London Circuit, Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 |
act.gov.au

 

 

 

-----------------------------------------------------------------------
This email, and any attachments, may be confidential and also privileged. If you are not
the intended recipient, please notify the sender and delete all copies of this transmission
along with any attachments immediately. You should not copy or use it for any purpose,
nor disclose its contents to any other person.
-----------------------------------------------------------------------



Woden aquatics facilities needs and analysis
Kelley, Rebecca <Rebecca.Kelley@act.gov.au> 21 August 2024 at 16:57
To: 

Dear 

 

Thank you for your email and my apologies for the delay in replying to you as I have been on leave.

 

In response to your queries, please see below:

 

Was the sports and recreation needs analysis on Woden's aquatic facilities provided by ACT Sports and Recreation or a consultant?

 

The analysis referred to was undertaken internally by Sport and Recreation and was then approved by EPSDD to be included in the Woden
District Policy when the interim Territory Plan took effect. The ACT Legislative Assembly approved the interim Territory Plan.  Extensive
consultation was undertaken on the draft new Territory Plan and comments were received from the public about the Phillip pool.

 

The analysis considered contemporary trends in aquatic facility provision, usage data for local ACT Government pools, locality to other
aquatic facilities, access and diversity requirements for sustainable pools (including recreational activities and program capability) and
overall aquatic facility provision in the Territory.

 

Also why hasn't Sports and recreation updated the ACT Aquatics facilities planning management framework 2013 -2033

 

The ACT Government Aquatic Facilities Framework continues to provide guidance in relation to relevant ACT aquatic facility matters.
Renewal of this document sits within the future workplan for Sport and Recreation however this is now dependent on the priorities within the
new term of government. Other infrastructure planning work (e.g. Sport and Recreation Infrastructure Survey) has taken recent priority, with
this work informing facility needs from user group perspectives.

 

 

Kind regards

Rebecca

 

 

Rebecca Kelley

Executive Branch Manager |Sport and Recreation

Economic Development | Chief Minister, Treasury and Economic Development Directorate | ACT Government

Level 3, Canberra Nara Centre, 1 Constitution Ave, Canberra City, ACT | PO Box 147, Civic Square, ACT 2608 |www.sport.act.gov.au 

 

Phone 02 62074389   Mobile  

 

     

 

 



Woden District Plan, Aquatics facilities needs and analysis
Kaucz, Alix <Alix.Kaucz@act.gov.au> 21 August 2024 at 14:35
To: 
Cc: "OBrien, Freya" <Freya.OBrien@act.gov.au>, "Green, Ben" <Ben.Green@act.gov.au>

OFFICIAL

Dear

 

My apologies for the delay in responding to you.

 

A sport and recreational needs analysis, undertaken by CMTEDD – Sport and Recreation, determined that a 25m pool
and associated aquatic facilities (i.e. separate 20 metre warm water program pool, water play splash pad, toddlers
pool) would support a diverse range of programs and uses for the Woden community. It was approved by EPSDD to
be included in the Woden District Policy when the interim Territory Plan took effect.

 

I trust that this information addresses the questions you have asked.

 

Kind regards

 

Alix

 

 

 

Alix Kaucz | Senior Director – Territory Plan & Coordination, Planning and Urban Policy

Environment, Planning and Sustainable Development Directorate | ACT Government

Phone: 02 6205 0864 | Email: alix.kaucz@act.gov.au

Level 2,Murrumbidgee, 480 Northbourne Ave, Dickson, ACT 2602 | GPO Box 158, Canberra 2601

www.environment.act.gov.au | www.planning.act.gov.au

 

 

 

 

  
  

    
   
  

    

 





Statement of Reasons  
In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below. In reaching my access decisions, I have taken the following into account: 

• the Act 
• the information that falls within the scope of your request 
• Human Rights Act 2004 

As a decision maker, I am required to determine whether the information within scope is 
in the public interest to release. To make this decision, I am required to: 

• assess whether the information would be contrary to public interest to disclose as 
per Schedule 1 of the Act. 

• perform the public interest test as set out in section 17 of the Act by balancing the 
factors favouring disclosure and factors favouring non-disclosure in Schedule 2 of 
the Act. 

There are no Schedule 1 factors relevant to the information in scope of your request. 

Public Interest Test  

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process, I must consider 
factors favouring disclosure and nondisclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Schedule 2: Factors to be considered when deciding the public interest. 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure (Section 2.1) 

• Section 2.1(a)(iii) - inform the community of the government’s operations, 
including the policies, guidelines and codes of conduct followed by the government 
in its dealings with members of the community.  

• Section 2.1(a)(viii) - reveal the reason for a government decision and any 
background or contextual information that informed the decision. 

I have placed substantial weight on the above factors favouring disclosure. The release of 
this information will provide you with contextual information and background on the 
decision made by the ACT Government relating to Woden and Aquatics facilities. 

However, these factors are to be balanced against the factors favouring nondisclosure. 

Factors favouring nondisclosure (Section 2.2)  

• Section 2.2(a)(ii) - prejudice the protection of an individual’s right to privacy or any 
other right under the Human Rights Act 2004. 



• Section 2.2(a)(xvi) - prejudice a deliberative process of government.   

Having reviewed the documents, release of information concerning individuals working 
within the ACT Public Service is generally not considered to prejudice the protection of an 
individual’s right to privacy. However, mobile phone numbers that may be used for home 
and work purposes have been redacted, as they are for other individuals. Releasing these 
could reasonably be expected to prejudice an individual’s right to privacy under the 
Human Rights Act 2004.  

Having applied the test outlined in section 17 of the Act and deciding that release of 
personal information contained in the documents is not in the public interest to release, I 
have chosen to redact this specific information in accordance with section 50(2). Noting 
the pro-disclosure intent of the Act, I am satisfied that redacting only the information that 
I believe is not in the public interest to release will ensure that the intent of the Act is met 
and will provide you with access to the majority of the information held by CMTEDD 
within the scope of your request.  

Charges 
Processing charges are not applicable for this request because the number of pages 
released to you is below the charging threshold of 50. 

Online publishing – Disclosure Log 
Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. 

Your original access application and my decision will be published on the CMTEDD 
disclosure log. Your personal contact details will not be published. 

Ombudsman Review 
My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is provided to you, or a 
longer period allowed by the Ombudsman.   

We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman 
at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 
Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  



ACT Civil and Administrative Tribunal 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact the Information 
Access Team by telephone on 6207 7754 or email CMTEDDFOI@act.gov.au.  

Yours sincerely 

 
Emma Hotham 
Information Officer 
Chief Minister, Treasury and Economic Development Directorate 
 
10 October 2024 
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Helping people, improving government 

02 5117 3650     ombudsman.act.gov.au      GPO Box 442, Canberra ACT 2601 

Decision and reasons of Senior Assistant Ombudsman 

Application number: AFOI-RR/25/80003 

Applicant: ‘DU’ 

Respondent: Chief Minister, Treasury and Economic Development 

Directorate 

Respondent reference: 

Date: 

Decision reference: 

Catchwords: 

CMTEDDFOI 2024-273 

24 October 2025 

[2025] ACTOFOI 19 

Freedom of Information Act 2016 – reasonable steps to 

identify all government information within scope – 

information not held by respondent. 

Decision 

1. For the purpose of s 82 of the Freedom of Information Act 2016 (FOI Act), I am

a delegate of the ACT Ombudsman.

2. The applicant applied for Ombudsman review of a decision by the Chief

Minister, Treasury and Economic Development Directorate (CMTEDD) on

10 October 2024 in response to a request for information related to a Sports

and Needs Analysis for Woden, and in particular the Phillip Pool and Ice-

Skating Centre.

3. For the reasons set out below, my decision is to vary the decision made by

CMTEDD under s 82(2)(b) of the FOI Act that, in addition to the full release of

one document and partial release of 7 documents, no Sports and Recreation

Needs Analysis is held.
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Background to Ombudsman review 

4. Prior to the access application subject of this Ombudsman review, the

applicant made several applications for access to information about the

Woden Valley District Plans,1 and changes related to the Phillip Pool and Ice-

Skating Centre, including to the Environment, Planning and Sustainable

Development Directorate (EPSDD)2 on 8 March 2024, and to CMTEDD on

20 May 2024.

5. EPSDD made a decision on 18 April 2024 that no information was held3 and

CMTEDD made a decision on 19 June 2024 that no information was held.4

These decisions are not the subject of this Ombudsman review but led to the

applicant making the access application subject of this Ombudsman review.

6. Following further correspondence with both EPSDD and CMTEDD in response to

their FOI access decisions, on 28 August 2024, the applicant contacted

CMTEDD to ask about a Sports and Recreation Needs Analysis EPSDD had

referred to in correspondence with the applicant.

7. On 28 August 2024, the applicant applied to CMTEDD for:

… all documentation (internal and external) including emails, on the Sports and 
Needs Analysis for Woden, which sited: [sic] contemporary trends in aquatic facility 
provision, usage data for local ACT Government pools, locality to other aquatic 
facilities, access and diversity requirements for sustainable pools (including 
recreational activities and program capacity) and overall aquatic facility provision 
in the Territory. Be provided to me which formed the Sports and Needs Analysis for 
Woden and Aquatics facilities which also relates to the Phillip Pool and Ice Skating 
centre. 

1 District Strategies 2023 Volume 2 - District Strategies - Woden.  
2 On 1 July 2025, the Administrative Arrangements 2025 (No 1) commenced which 
abolished EPSDD and established the City and Environment Directorate (CED). 
3 EPSDD 24/024403.  
4 CMTEDDFOI 2024-176.  



Page 3 of 10 

8. On 10 October 2024, CMTEDD identified 8 documents within the scope of the

application and decided to grant full access to one document and partial

access to 7 documents.5

9. The documents are email chains dated between 18 October and

24 October 2022 and refer to amendments to the Territory Plan to change the

pool size requirements for an aquatic facility in Phillip. The documents do not

include a Sports and Recreation Needs Analysis.

10. On 29 November 2024, the applicant applied for Ombudsman review of

CMTEDD's decision. Due to an internal administrative oversight, the

application was not correctly identified as an application for Ombudsman

review until 22 January 2025.

11. On 22 January 2025, the delegate granted the applicant additional time to

apply for Ombudsman review, under s 74(1)(b) of the FOI Act.

12. On 23 January 2025, the Office of the ACT Ombudsman (the Office) sought

information from CMTEDD for the purpose of the review, including evidence of

searches conducted by CMTEDD to identify relevant information.

13. On 11 February 2025, CMTEDD provided information relevant to the review to

the Office.

14. On 30 September 2025, I provided my preliminary view to the parties in a draft

consideration.

15. On the same day, the applicant provided their response to the draft

consideration, including additional submissions.

5 CMTEDDFOI 2024-273. 
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16. On 9 October 2025, CMTEDD confirmed they had no further submissions to

make but noted the feedback to be more specific when stating that CMTEDD

does not hold a particular document.

Delay 

17. I acknowledge that this matter has been subject to delays during the

Ombudsman review process.

18. I note the objects of the FOI Act include facilitating and promoting, prompt

disclosure of government information, and I acknowledge that the delays are

in contrast to the objects of the FOI Act.

Scope of Ombudsman review 

19. In the application for review, the applicant questioned the absence of a Sports

and Recreation Needs Analysis.

20. The applicant has not sought review of the decision by CMTEDD to give partial

access to information.

21. The key issue to be decided in this Ombudsman review is whether CMTEDD

has taken all reasonable steps to identify all government information within

the scope of the access application, as it required to do so under s 34 of the

FOI Act.

22. In making my decision, I have had regard to:

• the applicant's Ombudsman review application dated

29 November 2024 and response to the draft consideration dated 30

September 2025

• the FOI access application dated 28 August 2024

• CMTEDD's decision of 10 October 2024

• CMTEDD's FOI processing file including records of searches
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• an unredacted copy of the information identified within the scope of

the access application

• the FOI Act, particularly ss 7, 34, 35 and 82

• the Freedom of Information Guidelines (FOI Guidelines) made under

s 66 of the FOI Act, and

• relevant case law, including AF and Community Services Directorate

[2018] ACTOFOI 11.

Relevant law 

23. Section 7 of the FOI Act gives every person an enforceable right of access to

government information. This right is subject to other provisions of the FOI Act,

including grounds on which access may be refused. 6 

24. Section 34(1) of the FOI Act provides that an agency or Minister deciding an

access application must take reasonable steps to identify all government

information within the scope of the application.

25. Section 35(1)(b) of the FOI Act provides that an access application may be

decided by the respondent deciding that the information is not held by the

respondent.

26. Section 35(2) of the FOI Act provides that an access application can be

decided in more than 1 way.

27. Section 82(4) of the FOI Act provides that the Ombudsman may exercise any

function given under the FOI Act to the agency or Minister for making the

decision.

The submissions of the parties 

28. In the decision notice, CMTEDD said:

6 Section 35(1)(c) of the Freedom of Information Act 2016 (ACT). 
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Searches of CMTEDD records have identified eight documents within the scope of 
your request. 

29. In the Ombudsman review application, the applicant said:

To me all I was provided with were a document with emails between EPSDD and 
ACT Sports and Recreation from October 2022. 

No Sports and Recreation needs analysis/report. No other documentation/reports 
that determined the change to the pool size or in recognition to changes to indoor 
pool community preferences. 

30. In response to my draft consideration, the applicant submitted:

On the 25th of August 2025 the Minister for Sport and recreation Yvette Berry finally 
acknowledged that there was no ' Sports and recreation needs analysis’ that 
determined, that a 25m indoor pool and associated pools would meet the needs of 
the Woden community. That is despite the Deputy director general Kareena Arthy 
stating that they had provided the information several times before. That is 
despite Executive branch manager of ACT Sports and recreation Rebecca Kelley 
stating, “The analysis referred to was undertaken internally by Sport and 
Recreation and was then approved by EPSDD to be included in the Woden District 
Policy when the interim Territory Plan took effect as a reason to change the Phillip 
Pool site lease conditions in the new draft territory plan”.  

It should also be noted that there were no 'changes to indoor swimming pool 
community preferences' or contemporary trends in aquatic facility provision in any 
referenced documents that determined that a 25m indoor pool and associated 
pools would meet the needs of the Woden community.  

The recommendation made on the Phillip site which was incorporated into the new 
territory, was predicated on false information which ultimately determined the 
private sale of the facility to a high rise housing developer. The decision was used 
by the developer to progress a development application which is now under 
consideration by EPSSD.  

31. The applicant also included a response to a question taken on notice by

Yvette Berry MLA during question time on 2 September 2025. In the response

dated 26 September 2025, Ms Berry wrote:

The term “sport and recreation needs analysis” appeared in the 2023 consultation 
report to describe advice provided by Sport and Recreation. The advice was not 
the result of a formal assessment, but reflected the best available information at 
the time, drawing on sector knowledge and preliminary research about 
contemporary trends in aquatic facility provision, usage data for local ACT 
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Government pools, locality to other aquatic facilities, access and diversity 
requirements for sustainable pools (including recreational activities and program 
capability). 

32. I have considered these submissions below.

Consideration 

Preliminary issue - did the Sports and Recreation Needs Analysis exist? 

33. A Sports and Recreation Needs Analysis evaluates community needs to

determine the facilities, programs or services required to be provided.

34. The applicant had been advised by the ACT Government that a Sports and

Recreation Needs Analysis had been undertaken by CMTEDD and approved by

EPSDD before determining that a 25m pool and associated aquatic facilities

would support the Woden community.

35. The applicant made several access applications to CMTEDD and EPSDD,

seeking access to the Sports and Recreation Needs Analysis, as noted above

at paragraph [4].

36. On 6 August 2025, during an inquiry into Appropriation Bill 2025-2026 and

Appropriation (Office of the Legislative Assembly) Bill 2025-26 by the Select

Committee on Estimates 2025-2026, Fiona Carrick MLA asked the Minister for

Sport and Recreation, Yvette Berry MLA:7

Where is the Sports and Recreation Needs Analysis that determined that only a 25-
metre pool and associated smaller pools would meet the need for the Woden, 
Weston Creek, Inner South catchment? 

37. Ms Berry took the question on notice, and on 19 August 2025, provided the

following answer:

The information is included in the CMTEDD Disclosure Log 2024 - Reference No. 
CMTEDDFOI 2024-273 (2024-273.pdf).  

7 Estimates QTON 276 ANSWER - CMTEDD ED - Sport and Recreation - Decision on 25 metre 
pool - CARRICK.  
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38. Following a request for more information from the Chair of the Select

Committee, Ed Cocks MLA, Ms Berry wrote to Mr Cocks and advised:8

Your letter seeks advice to the following questions. 

1. Does a specific Sports and Recreation Needs Analysis document for the
proposed 25m pool in Woden exist; or

2. Does the needs assessment referred to in the hearing consist solely of advice
to EPSDD contained in emails or other communications discussing the
appropriate pool size for Woden?

The answer to the questions is as follows: 

1. No - background information is available here - 2024-273.pdf.

2. Yes.

39. I am satisfied that the Sports and Recreation Needs Analysis did not exist.

Identifying information within the scope of the application 

40. The FOI Act requires that an agency or Minister must take 'reasonable steps' to

identify all the government information within the scope of the access

application.9

41. In AF and Community Services Directorate10 the Senior Assistant Ombudsman

observed:

The FOI Act is silent on what constitutes 'reasonable steps'. The meaning of 
'reasonable', in the context of searches for documents sought under FOI legislation, 
has been construed as not going beyond the limit assigned by reason, not 
extravagant or excessive, moderate and of such an amount, size or number as 
judged to be appropriate or suitable to the circumstances or purpose.11 

8 Submission-013-Ms-Yvette-Berry-MLA.pdf.  
9 Section 34(1) of the FOI Act. 
10 [2018] ACTOFOI 11. 
11 Ibid, citing Re Cristovao and Secretary, Department of Social Security (1998) 53 ALD 138 
and De Tarle and Australian Securities and Investments Commission (Freedom of 
Information) [2015] AATA 770.  
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42. What amounts to reasonable steps may vary in different circumstances. It

would, however, include a search of electronic records and a manual search

of physical records, where applicable.12

43. I have reviewed the evidence of searches provided by CMTEDD. Noting the

evidence of searches by CMTEDD and the confirmation from Ms Berry that the

Sports and Recreation Needs Analysis did not exist, I am satisfied CMTEDD took

reasonable steps to identify all government information within the scope of

the access application, as it is required to do so under s 34(1) of the FOI Act.

44. However, I am not satisfied that CMTEDD clearly articulated, in its decision

notice, what information was not held.

45. In my view, I consider CMTEDD should have identified that it did not hold the

Sports and Recreation Needs Analysis and consequently should have decided

this part of the access application under s 35(1)(b) of the FOI Act.

46. The applicant identified the Sports and Recreation Needs Analysis in their

access application and CMTEDD did not address this document in their

decision notice. I am of the view that CMTEDD should have included in its

decision notice that the document sought is not held by CMTEDD as the

document does not exist.

Conclusion 

47. I am of the view that CMTEDD took reasonable steps to identify all government

information but did not adequately articulate that it did not hold the Sports

and Recreation Needs Analysis.

12 Clause 23 of the Explanatory Statement to the Freedom of Information Bill 2016 (ACT). 
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Decision 

48. For the reasons set out above in this decision, I vary the respondent’s decision

under s 82(2)(b) of the FOI Act.

49. The effect of my decision will be that the access application will be decided in

more than one way. In addition to the original decision by CMTEDD to give full

access to one document and partial access to 7 documents, I have decided

that the information sought is not held by CMTEDD by virtue of the Sports and

Recreation Needs Analysis not existing.

Katrina Dwyer 

Senior Assistant Ombudsman 

24 October 2025  




