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Broad issues 

Submissions raised issues about several broad areas: 

1. Belief that there are examples of unwieldy drafting leading to ambiguous or confusing provisions. 

2. View that several terms require definition or current definitions need to be clarified. 

a. Community care facilities not managed by the Territory are not covered in the Act leaving out a significant number of people who would 
otherwise be subject to the provisions of the Act. There is an imbalance between treatment and care, which would be more relevant to 
people with mental health disorders.  

b. The imbalance between the needs of people with MI and MD results in a one sided consideration of restraint.  Restraint mechanisms are 
required to keep people safe in, for example, nursing homes or aged care facilities and may be refused even where the person has DMC to 
consent.  However, in the case of secure accommodation, a method of restraint is applied without sufficient assessment of the person’s 
DMC.  

3. Concern about the rights of people who would now be treated under the guardianship and management of property Act and about the interaction 
of the MHA and the GMPA generally.  There has been a strong recommendation by the RAC that the GMPA be reviewed, partly due to these 
concerns 

4. Belief that proposed provisions for consumer determined treatment should be strengthened.   

5. A view that further amendment supporting carers’ ongoing role in the care, treatment and support of consumers is necessary and compatible with 
human rights legislation.  The principles around working collaboratively with carers are intended to overcome a difficulty identified by legal advice 
that compelling clinicians to share information with carers would have unintended negative consequences, and would not be acceptable from a 
human rights viewpoint. That is, there would be occasional instances where the clinician was obliged to share information when they could see that 
it was not in the person’s best interest. The Health Records Act currently ALLOWS sharing of information where the person does not have capacity, 
but does not compel, giving the clinician discretion. If the person has capacity they make their own decision about who shares information. It is 
therefore felt that this matter is more flexibly dealt with at a policy and protocol level, and by education. The legal advice regarding this matter has 
been confirmed 
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HRC Comment - HRC isn’t sure we’ve ever put the human rights aspects of this issue in a definitive way. Part of this is a culture change necessary amongst 
clinicians. The Health Records Act is all too often cited as a reason not to talk with families and carers when the Act would allow them to do so. The right to 
privacy is not absolute, and can be limited where such limitation is proportionate. If the Health Records Act is already accepted as a proportionate limitation 
on the right to privacy, then ensuring that the new Mental Health Act recognises existing rights of carers and families would not appear to limit it any 
further? 

 

6. Broad concern about several elements of the forensic provisions, particularly power of ACAT to detain a person in a CrC and extending to a future 
SMHU in the case of people under 18. The HRC’s view is that this power invokes several sections of the HRA and only charged people should be held 
at a CrC, including young people at Bimberi. This concern extends to the SMHU and it is considered that a stand alone MH facility for young people 
in the justice system is required. Consider noting in the MHA that people under 18 cannot be detained in any CrC or adult SMHU Victor 

7. Concern that ACAT and justice bodies (sentencing board) do not share information and that a person may breach parole conditions because they are 
detained at a MHF (Crebbin in consultation mtng 17/5/13) 

8. Affected Persons (AP) Register and entitlement of AP to information once subject person is no longer subject to a FMHO 

9. Particular concerns about the lack of detailed information in the Act about 

a. AA provisions to be expanded in Explanatory Statement 
b. DMC assessment processes including standards. Province of a code of practice 
c. who may prepare reports to ACAT?  At present a psychiatrist 
d. Treatment and Care Plan standards – these will vary with the stage of assessment 
e. The current HD policy directive that patients must be reviewed every 2 weeks and every three months by a psychiatrist. Policy level 

10. Concern among clinicians that AAs will lock them into unmanageable requests where the AA was made with another clinician and would also be an 
unreasonable workload to get agreement of all parties.  Subsequent concern from others those clinicians will discourage, or at least may fail to 
encourage consumers to consider making an AA. The new human rights environment entitles people who have capacity to make their own 
treatment decision. AAs are an extension of this right, and clinicians can therefore be reasonably expected to support their development. It is a 
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tighter definition that limits it to paramedics with the 
appropriate training. 

mtng. 

99.  conse-
quential 
amend-
ments 

section 70 of GMPA Concern that the maximum 6 
month consent to treatment under guardianship 
will in many cases entail undue work when the 
outcome is known (Suggest 12 months after 12 
months) 

 

 For discussion at RAC  
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