


From:
To: CMTEDD FOI
Cc:
Subject: FOI REQUEST – CMTEDD BRIEFS (CM/SKILLS)
Date: Monday, 6 September 2021 4:17:56 PM

Good afternoon,
 

RE: FOI REQUEST – CMTEDD BRIEFS (CM/SKILLS)
 
I write to request under the Freedom of Information Act 2016 the following briefs:
 

Standing Committee on Public Accounts ‐ Inquiry into Auditor‐General Report No.6 of
2020 ‐ Workplace Safety & Industrial Relations (CMTEDD2021/3135)
Approval to seek exemptions for certain occupational registrations under the Mutual
Recognition Amendment Bill 2021 (Cth) (the Commonwealth Bill) ‐ Temporary
(CMTEDD2021/2951)
Chief Minister Brief ‐ Chief Minister Treasury and Economic Development (CMTEDD)
Freedom of Information Requests 14 July 2021 (CMTEDD2021/3436)
Chief Minister Brief ‐ Chief Minister Treasury and Economic Development (CMTEDD)
Freedom of Information Requests 30 June 2021 (CMTEDD2021/3186)
CM letter to PM ‐ Canberra City Deal (CMTEDD2021/2967)
Briefing to CMO and Response ‐ Request for a CSF donation (CMTEDD2021/3342)

 

 
Should you require any further information or clarification about my request, please contact my
office on 

Best,

  





I have included as Attachment A to this decision the schedule of relevant documents. This 
provides a description of each document that falls within the scope of your request and 
the access decision for each of those documents. 

I have decided to grant partial access to five (5) documents. I have decided to refuse 
access to one (1) document as I consider them to be: 

• information that would, on balance, be contrary to the public interest to disclose 
under the test set out in section 17 of the Act. 

 
My access decisions are detailed further in the following statement of reasons and the 
documents released to you are provided as Attachment B to this letter. 

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below.  

Statement of Reasons  

In reaching my access decisions, I have taken the following into account: 

• the Act, 
• the content of the documents that fall within the scope of your request, 
• contentions of the consulted third parties, and 
• the Information Privacy Act 2014.  

Exemption claimed  

My reasons for deciding not to grant full access to the identified documents and 
components of these documents are as follows: 

Contrary to the public interest information under schedule 1 of the Act 

One document that has been identified as being within the scope of your request includes 
some information subject to legal professional privilege. Under section 1.2 of Schedule 1 
of the Act, information subject to legal professional privilege is not considered to be in 
the public interest and is exempt from release. 

Further information identified as being within the scope of your request contains 
information that is considered to be contrary to the public interest under section 1.6 of 
Schedule 1 of the Act as it is contains Cabinet information. Under section 1.6 of Schedule 
1 of the Act, Cabinet information is exempt from release. The purpose of this exemption 
is to maintain the confidentiality of the cabinet process and to uphold the principle of 
collective ministerial responsibility. This exemption was discussed in The Commonwealth 
v Northern Land Council [1993] HCA 24; (1993) 176 CLR 604 (21 April 1993). Paragraph 6 
of the decision, states that:  

 … it has never been doubted that it is in the public interest that the deliberations 
of Cabinet should remain confidential in order that the members of Cabinet may 
exchange differing views and at the same time maintain the principle of collective 
responsibility for any decision which may be made.  

Part of the document that you have requested falls within section 1.6 of the Act as it is 
information which has been commissioned by the Cabinet to guide it in its decision 



making and to assist it in its deliberations. It is therefore exempt from release under the 
Act. 

Information that would, on balance, be contrary to the public interest to disclose under 
the test set out in section 17 of the Act 

Public Interest 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process, I must consider 
factors favouring disclosure and non-disclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

ii. contribute to positive and informed debate on important issues or matters 
of public interest 

I consider that disclosing the contents of the information sought would significantly 
contribute to open discussion and informed debate on the matters contained in the 
documents. I am satisfied there is a public interest in discussing the content of these 
ministerial briefs. The release of this information would also help to create positive and 
informed debate on issues important to the public.  

I am satisfied that these are relevant considerations favouring disclosure in this case, and 
in the interests of enhancing transparency and accountability, I afford them significant 
weight.  

I also note the FOI Act has an express pro-disclosure bias which reflects the importance of 
public access to government information for the proper working of a representative 
democracy. This concept is promoted through the objects of the FOI Act. I have 
considered this overarching concept in making my decision in relation to access. 

Factors favouring nondisclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

(ii) prejudice the protection of an individual’s right to privacy or any other right 
under the Human Rights Act 2004.  

                   (x) prejudice intergovernmental relations, and 

                  (xvi) prejudice the deliberative process of Government. 



Three factors favour non-disclosure of elements of the information requested. Having 
applied the test outlined in Section 17 of the Act and deciding that release of personal 
information is not in the public interest to release, I have chosen to redact this specific 
information from the requested documents in accordance with section 50(2). Noting the 
pro-disclosure intent of the Act, I am satisfied that redacting only the information that I 
believe is not in the public interest to release will ensure that the intent of the Act is met 
and will provide you with access to the majority of the information held by CMTEDD 
within the scope of your request.  

Under the Act, Freedom of Information requests are routinely published as open access 
on the Directorate’s disclosure log, ensuring “public interest” is promoted. Documents 
solely containing personal information are not published to ensure protection of personal 
privacy. As this decision letter and documents being released to you will be published on 
the disclosure log, I have decided to redact information from pages 12-17 which may 
divulge personal details of the concerned parties, their properties, and/or their 
businesses. 

The requested document “CM letter to PM - Canberra City Deal” is considered contrary to 
the public interest. This document is in a draft format and is yet to be actioned. Disclosing 
information contained in this document could adversely impact negotiations and 
deliberations between the parties concerned. Maintaining good relations between the 
ACT and the Commonwealth Government is crucial for the development of the ACT and is 
dependent on respectful negotiations between both governments. I am satisfied that the 
release of this document could prejudice intergovernmental relations. 

In addition, disclosing contents of a document that has not yet reached its recipients and 
is in draft format would be highly inappropriate and may prejudice the deliberative 
process of government as the department is still in the process of finalising the contents 
of the letter.  

The term ‘deliberative process’ is not defined in the FOI Act, however in Eccleston and 
Department of Family Services and Aboriginal and Islander Affairs (1993) 1 QAR 60 [28]-
[30] the court considered the term and stated that it is to be considered as the ‘thinking 
process of government’.  

It is commonly accepted that government briefs play an important role in the Australian 
system of responsible parliamentary government. They provide policy positions, options 
and advice which is relied upon to facilitate the deliberative process of government. 
Therefore, I consider this factor is a relevant consideration. I am satisfied that the factors 
favouring non-disclosure of these documents carry significant weight. 

Charges 

Processing charges are not applicable for this request because the number of pages falls 
below the charging threshold of 50 pages.  

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision and documents 
released to you in response to your access application will be published in the CMTEDD 



disclosure log between 3-10 days of my decision. Your personal contact details will not be 
published. 

You may view CMTEDD disclosure log at https://www.cmtedd.act.gov.au/functions/foi. 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman.   
 
We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman 
at:  
 
The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au.  

Yours sincerely, 
 
 

 
Katharine Stuart 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 

26 October 2021 

















 

              

            

         

             

            

             

            

              

   

    

               

           

          

              

              

           

              

         

   

                  

 

              

            

   

   

               

             

  

  

                

                 

            

             

              

         

                   

            

    



 

              

               

    

 
  

  
              

            

              

             

   

 
            

           

             

               

  

            

           

            

   

              

            

              

            

              

          

       

    

  

 

             

      

              

           

          

          
    



 

     

             

         

              

          

            

            

             

           

   

  

  

  

 

  

  

  

 

 

 

      

    



  

         

    

                 
        

               
            

   

               
            

              
  

         

              
      

                  
             

      

                 
    

              

                
     

                
     

            

           
   

              
 

                

     

                
                  

      

               

 





















Attachment B 

 
FOI Agencies: Chief Minister, Treasury and Economic Development Portfolio 

1. ACT Compulsory Third-Party Insurance Regulator 
2. ACCESS Canberra 
3. ACT Construction Occupations Registrar 
4. ACT Gambling and Racing Commission 
5. ACT Legislative Assembly Members Superannuation Board 
6. ACT Long Service Leave Authority  
7. Architects Registrar 
8. Chief Inspector of Machinery 
9. Chief Inspector of Scaffolding and Lifts 
10. Chief Minister, Treasury and Economic Development Directorate 
11. Clinical Waste Controller 
12. Commissioner for ACT Revenue 
13. Commissioner for Fair Trading 
14. Cultural Facilities Corporation 
15. Director of Territory Record 
16. Environment Protection Authority 
17. Exhibition Park in Canberra 
18. National Arboretum Canberra 
19. Public Sector Standards Commissioner 
20. Registrar-General 
21. Territory Records Advisory Council 
22. Work Safety Commissioner 
23. Work Safety Council 

 



Sch 2.2(a)(x), Sch 2.2(a)(xvi)



Sch 2.2(a)(x), Sch 2.2(a)(xvi)



Sch 2.2(a)(x), Sch 2.2(a)(xvi)



Sch 2.2(a)(x), Sch 2.2(a)(xvi)
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Sch 2.2(a)(x), Sch 2.2(a)(xvi)












