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- Dear Ms. Porter

A RE RETIREMENT VILLAGES BILL 2010.

I refer to the above currently under public consultation and offer my'comments
for your consideration in any proposed amendments to the Bill.

Clariiv regarding which clauses apply to which Retirement Village models

At the outset' I would like to request con31dera tion be’ glven to the mclus1on of

more non-exhaustive examples in the various definitions of fresidence agreement

to reflect the reality-of the various Retirement Villages Schemes - that is
Licenses, Loan Deeds, Subleases and Service Agreements as well as those

schemes whereby units are owned outright. This is recommended to ehsure

better and clearer. understanding by potential and residents who are aged and
not also legally trained of which clauses are intended to apply to which types of

_residence village models

Cancellation of Retiremeni: Village schemes

At Section 17 of the Bill there is provision for the Scheme Operator to cancel the
registration of the Retir ement Village. In my view this Section fails to give
residents sufficiently strong rights relative to object against a Scheme Operator’s
application to cancel. There must be stronger protections for residents in this
Section. For example some mterSLa’Le Scheme Operators have-in recent years
tried to use increased land values to cancel out of Schemes and this
disadvantages residents while riding roughshod over many long-term residents
at a time in their lives where they aren’t in a financial position or health to

* readily accept such changes. It is one thing to seek to cancel a scheme because

units are beyond repair or the Village is no longer financially viable based on
numbers (that is, too many empty residences & too few residenis to fund
ynecessary cosis of rnaintaining a village); it is quite different to seek to cancel a

scheme and uproot people simply because the operator can make a substantial

financial gain arising from increased land values.




what is drafited ' , ' W 3

Entrants to Retirement Villages are at a vulnerable point in their lives. The
standard of documentation for various Villages/Schemes varies widely. While
the draft legislation sets out what should be in each document, there is no
independent body .which checks this before a Scheme goes into operation. It
would seem highly advantageous to require, as part of a Scheme's registration,
that the documentation be vetted by an independent body to confirm it contains
the required provisions. : )

* Separately to this, some Schemes might contain the required provisions but their

other provisions might be poorly drafted such that there are glaring
inconsistencies which increase the likelihood of litigation at some point in the

future. For example, there is one set of documents for a local Retirement Village

Scheme whereby the method by which the refund of the ingoing contribution is
calculated (and advertised as calculated) is, through a drafting error, the
opposite from what is drafted. 1 understand this has been raised with the

Scheme Operator who have refused to change their documents although have

acknowledged in correspondence the correct way in which their documents are
to be interpreted. '

Removal of existing Code Time Period with respect to residents under a
Sublease model o :

My wife and I are presently in the process of entering the

t-— all of which are happening more because of need than due to
the Bill’s enactment. The current documentation requires the Village Operator
to, essentially, refund the money due to us within the 'Code Time Period’ if a
'buyer' has not been found earlier than this for our unit. The present period is 6
months. However, the Village documentation says that where there is no Code
Time Period, that requirement to refund by the end of the Code Time Period does

not apply.

It appears that the new Retirement Villages legislation does not provide for any
code Time Period where a residence contract is by way of a long-term Sublease.
This means the new legislation will disadvantage existingPresidents. I
would seek that amendments be made that preserves the current 6 month
period (at least) for long-term Sublease village residents if the 1 month refund
period that appears will be applicable to residents who are in villages under a
license model is not to apply. '

Appropriate 'Code Time Period' for Sublease models

Unlike a unit, which is owned outright, it is not possible in the current lending .

" climate to borrow against a unit held under a Sublease to fund payment of an

accomimodation bond for a Hostel entry. This places a resident under a Sublease
model at a greater disadvantage. 1 submit that it would be appropriate to set a




T T refundtime for a Subléase model which ties im with the- end-ofaninterest" free —— — ,
perlod that Hostels provide. For example, some Hostels will give a new resident
.3 months to pay an accommodation bond prior to interest beginning to run.

We have sought some detailed advice from our sohc1tor regarding how the
proposed legislation negatively impacts on the ‘ublease model. Please
find attached a copy of that advice which details the concerns and also makes

recommendations for amendments.

Provision of Public Information Document

At the moment there is more demand than supply for retirement Vlllages This
means that there are a number of Villages which entry to which is being sold 'off
the plan’. In many instances the information set out in the public information
document is not available at the time of a‘dvertising. '

While section 58 of the Exposure Draft identifies an offence to give public

- information document to prospective resident before the retirement village
contract is entered into, I submit that the information should be provided before
the retirement village is allowed to take any deposits (whether as a processmg
fee or otherwise) for that v1llage

For example, we initially considered ently and paid both the holding deposit to
enter into at and at a time when documentation was neither
ready nor provided prior to payment of the $1,000 ho]dmg deposit. It wasn "t
available for a number of weeks after and only thr ough one’s solicitor. It is my
understanding that potential purchases of residential progerties are given on:
request a oggy of the sale contract prior too any action or other sale mode. Why
then doesn’t the Exposure Draft treat Retirement Vlllage documentatlon similar

to residential sales? , e

Should you require further information or explanation on the above, please do
not hesitate to contact me at the above.

Yours sincerely . _ - () \ ‘

16 Séptember 2010
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—COMMENTS/CONCERNS. REGARDING EXPOSURE DRAFT OF RETIREMENT

I VILLAGES BILL 2010

_ the ngﬁt to liveir

The major concern revolves around the proposed freatment of Retirement Villages
such as where the residence agreement is compromised 01 a Sublease, a

‘Loan Agreement and, a separate Service Agreeme[ﬁt

. The Sublease documentatlon provides that if a resident vacates the Unit
and no Eligible Transferee is found to whom the Sublease may be transferred or a-

New Sublease granted (that is no 'buyer' has been found) within the Code Time
Period, the Retirement Village Operator will effectively surrender the
Subleaseftransfer it back to the Village Operate in return for the Village Operator
complying with. its obligations which include repaying the Loan Amount io the
Resident minus any payments the Resident is otherwise requwed to make fo the
Village Operator. .

" The Code of Practice sets a Code Tihe period of 6 months.

The Sublease documentation states that where there is no Code Time

period, this 'buy back' provision does not apply. As a resuit, should the Reiirement
Villages Bill 2010 but enacted such that there is no, effective ‘Code Time period’ for
repayment, residents who a ho under the current Code have a guarantee
of receiving their funds 6 months after vacating at the latest, will have their rights
significantly adversely affected. Without a Code Time petriod, residents would have to
wait until a 'Ab__rt_;yer'/eli:gibl AL ,_s\kferee could be found.

There are additional concerns in terms of clarity as to how the various provisions of -

the exposure draft of the Retirement Villages Bijll 2010 would apply to in th
situation which are set out below.

Concern 1

What is the ingoing contribution where a Sublease and Loan model is utilised?

Basis of Concern

Section 27 of the exposure draft of the Retirement Villages Bill 2010 ("the Bill%),
defines ingoing contribution to mean an amount payable by a person under a
residence contract to secure a right to live in the retirement village whether or not the
payment alone secures the right, or something else is also requwed to secure the

rlg 1 AR N P,

ublease model, the resident pays $8,000.00 'renhtal' to secure
e Village. However, the scheme operator will not enter into the
sublease unless the Loan Agreement is also entered into and the Loan amount paid.
The Sublease rental is not refundable. The Loan amount less certain fees which are
to be deducted (the amount of which is dependent upon whether the resident has
chosen the capital guarantee or sublease termination payment option) is refundable.
The-Sublease model also entitles the resident to the capital gain, if any,
between the oan amount originally paid by the resident and the amount to be paid
by the new resident (excluding their rental component and service agreement
component).

Page 4 of 7
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Section_19 of the Bill deﬁneé what constitutes a residence contract. Section 19(1)

states that it includes contracts, which cover the matters; setout insub=section(2)-as— - =~

" well as ancillary contracts, which depend on, or arise out of, the making of the

residence contract or another ancillary coniracf. The Loan Agreement does not
cover matters set out in sub-section (2). It is unclear whether a separate loan

-agreement which provides that the loan is to be made on the date of the loan
contract with the only reference in it to the Sublease is that the Sublease expiry date

is the trigger for the Repayment Date means that the contract is an ancillary confract
and thus included in the definition of residence coniract.

Proposed change

To remove doubt, | would suggest that the above situation be included as a non-

_exhaustive example of an ancillary contract.

Concern 2

Is there a Code Time Period in the Bill in relation to retirément village residents

whose residence contract is based on a leasehold interést and, if so, what is it?

Fundamental to this concern are the following questions:

(@) Does Division 4.5 apply":?tc') residents who hold a leasehold interest or does
Division 6.3 apply instead?

(b) If Division 4.5 applies, what is the Code Time Period dependent upon how the

residence contract ends?

. Ji
Basis of Concern

Does Part 4.5 apply to the Sublease model?

Under;;‘_'section 19(2)(d) of the Bill makes it clear that a contract based on a leasehold

interest'is a residence contract. Accordingly, Part 4 of the Bill would seem to apply to-

the-Sublease model. —

Section 44 states that in Division 4.5 a resident includes a person who, for someone
else, enters into a residence contract to secure the other person's right to live in a
retirement village. -

The Dictionary to the Bill states that resident generally means the definition set out in

section 10-- a persen who has a right under a residence contract to live in the
retirement village gpd receive 1 or more services in relation to the retirement village.
The Dictionary futher states, though, that for the purpose of Division 4.5 the
definition in section 44 applies.

Presumably, the definition in section 44 is not meant to only include people who pay"

on behalf of someone else to secure that other person's right o live in the retirement
village as this would mean that there is nothing in the code about how people who
have a normal License model residence contract end their contracts. If the definition
of resident were then taken to include the broader section 10 definition, a leasehold
interest would seem to be included. ‘
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. Whatis the.time. frame for repaymeni of an ingoing contribution depending upon the

differeni ways in which a residence conirachmay be ended under Division4.57 =" ~

Section 46 of the Bill (Part 4 Division 4.5) states that if a resident ends a residence
contract in accordance with section 45 of the Bill, the scheme operator commits an
offence if i fails to refund the full amount of the resident's ingoing contribution to the
resident within 30 days after the day the residence. contract ends and section 47
allows this amount to be recovered as a debt.

By contrast, section 48 sets out the basis on which scheme operators may end a
residence contract but does not specify any time frame for repayment of the ingoing
contribution. Thus there does not appear to be any time line required to repay a
resident where the scheme operator ends the residence contract.

Section 48 also constitutes a negative change from the current Code as It sets out
how the scheme operator ends the contract, rather than continuing the curreni

situation whereby the scheme operator must apply to someone independent on those

grounds to end the residence coniraci.

The same problem arises in relation to section 52. While sensibly ending a contract

upon the death of the resident, there is nothing in the Bill regarding time frame for
repayment in those circumstances. :

Does Division 6.3 apply to long-term residents/residents who hold a Sublease and

are entitled to at least 50% of any capital gain?

For the purpose of Division 6.3, resident of a retirement village is defined to.mean a
resident who owns an accommodation unit in the retirement village. '

. The Dictionary fo _the Bill definee 'own' as "a persen owns an accommodation unit if
the person has a leasehold interest in the parcel on which the accommodation unit is

located”.. In the ACT, the normal method of ownership of property is by way of
leasehold interest. In the sublease model of retirement villages, a sub-leasing plan is
registered showing the individual units and the Subleases then make reference to the
sublease being of a particular part of the Block shown on the sub-leasing plan. ltis
unclear from this definition as to whether a leasehold interest in part of a parcel is
included or only leasehold interests in the entire parcel.

This confusion as to. whether Subleases are included in the definition of 'own' is
exacerbated by section 78(2) which defines a long term resident as a resident who

does not own an accommodation unit but whose residence confract is in the form of -

a long-term lease and includes a provision that entitles the resident to at least 50% of
the any capital gain in the unit. The note below seciion 78 refers the reader to the
dictionary for the definition of ‘own’, implying that long-term residents do nof,
therefore, 'own' their unit. -

The reference in section 78, however, o long term resident relates to a requirement
upon the scheme operator to specify in the exit entitlement and liahility statement the

arnount for which a long-term resident's accornmodation unit has been sold — thus
implying that division 6.3 is indeed meant to apply to Sublease models.

[f Division 6.3 is intended to apply io the Sublease mo_del/long-'terrm residents then it
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77777 outright owned their uRit and have fo awaii @ 'buyer. This constitutes a backwards

Proposed chénges/recommendations
1. Section 44 — definition should be amended to include the definition in section 10.

2. Division 4.5 should apply to all types of residence contracts with respect to how.
those contracts may be ended.

3. A separate division/part should be drafted to specify the time frames for repayment
of ingoing contributions for the various types of retirement village models - license,
sublease and outright ownership. Clear definitions should be included in that part as
to the definition of resident for the purpose of each type of repayment clause. For
exarple, for the license model of retirement village, the definition would include the
generally definition at section 10 plus that presently in section 44 but specifically

xclude residents who are long-term residents or who own their unit. For the
sublease model, the definition would be residents whao are long-term residents. For

" the ownership model, the definition would be with reference to ownership.

4. If the sublease model does not have the same repayment time frame as appears
proposed for the licence model (that is, 1 month) then it-should not be treated the
same as outright ownership (particularly where some subleases may not entitle a
resident to all of the capital gain or might purport to entitle the resident to all of the
capital gain but then calculate an exit fee based on a proportion of the sale price
rather than the original purchase price). '

Sublease models should be viewed differently from outright ownership, as they are
different. While theoretically it is possible for a resident to borrow against an interest
in a sublease, the practicality is that few, if any, lenders are prepared to lend in
relation to these form of 'ownership. A resident who owns their unit and requires
access to their equity to pay an accommodation bond or accommodation charge can
potentially borrow against their unit. A resident who has a sublease interest is
realistically unable to.do this. : '

- Sublease mode! resident contracts should continue to have a repayment time frame
by the scheme operator (where a buyer has not been found) of 6 months. '

5. Definition of 'own' in Dictionary — should be further clarified so as to make it clear
that it only means a leasehold interest over the entire parcel on which the
accommaodation unit is located, not a leasehold interest of part of that parcel.

6. A definition of long-term resident should be inserted into the Dictionary in the Bill
rather than in section 78 with a further definition of 'long-term lease' being given (as
none is presently included) : :

7. The repayment obligatiohs in clause 46 & 47 should be extended to cover where
the residence coniract ends other than through the resident giving notice.
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Q) MationalSziio-s Australia

Lo Lo ST o= = a—— === == . -Independent-voice-cfthe-over 50s
Ms Mary Porter AM MLA . i '
Member for Ginninderra
ACT Legislative Assembly
GPO Box 1020

- CANBERRA ACT 2601

P: 1300765050
E: general@nationalseniors.com.au
W: www.nationalseniors.com.au

Dear Ms Porter,

| 'am writing to submiit some general comments relating to the Exposure Draft of the ACT
Retirement Villages Bill 2010, proposed to provide a legislative framework to govern the
operations of independent living units in retirement villages in the ACT.

By way of background, National Seniors Australia (NSA) is the country’s largest organisation
representing the over 50s, with over 280,000 members’ nation-wide and nearly 6,000
members in the ACT. This broad-based support enables NSA to provide a well informed and -
representative voice on issues of concern for people aged 50 and over. ' '

NSA wishes to express in principle support for the proposed legislation as it believes it
increases protection for retirement village residents. The current Code governing retirement
village living and management in the ACT (the Fair Trading (Retirement Villages Industry)
Code of Practice 1999) does not offer a legislative framework and therefore is not
enforceable.

While acknowledging the importance of legally binding governance arrangements, NSA is
concerned about the potential of over-regulation and urges that regulatory and management
arrangements are informed by and cater for residents’ needs and preferences.
Subsequently, regulatory. compliance with legislation should not simply occur for
compliance’s sake but with the objective that compliance will indeed enhance living
arrangements and services for the residents. ' o '

NSA welcomes the objectives of the proposed Bill as identified in Part 2, particularly the
emphasis on “consumer protection” as an over-arching theme. However, NSA feels that the
proposed legislation would benefit from including a list of general.or guiding principles similar
to the list of principles currently included in the Code. These principles should guide the
management of and the services provided by retirement villages and would subsequently
contribute to protecting and enhancing residents’ rights by providing an important reference
point for addressing misconduct and violation of the legislation. ’

Against this background, NSA wishes to submit spécific remarks relating to the three core
areas of the proposed Bill, namely information provision and disclosure (part 5), financial
management (part 8), and dispute resolution (pait 11). :

1. Information provision and disclosure

NSA considers information provision and disclosure to be a critically important ohjective of
the proposed Bill relating both to information made available to potential residents prior to
moving into an independent living unit in a retirement village, as well as to information which
is provided to residents on an ongoing basis, particularly regarding financial matters.
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o The proposed- Bil|lfé_'6kﬁowle,dge,SJhEéﬁﬂ"PéﬁZSioutlines:i

n-detail-the-required-content-of.the. .

Public Information Document (PID) which has to be provided to each potential resident by

the village operator. While NSA endorses - information provision and transparency, it is
concerned that the information required to be incorporated in the PID will result in a lengthy
and complex document. NSA questions whether it is useful to regulate the content of a PID
to such a high extent, especially as the objective is to make information about the villages
more accessible and easier to understand.- In the interests of the potential resident, the
information presented in a PID should be relevant, concise and easy to understand, and the

content requirements outlined in Part 5 of the proposed Bill ought to reflect that.

In relation to providing and disclosing financial information to residents, addressed in Division
8.6, NSA considers it the. responsibility of village operators to ensure that residenis are
informed in a regular, concise, transparent and accountable manner about the financial
viability of the village, especially as residents themselves have a financial interest in the

- fetirement village.

NSA believes that the retirement village operator should be required by legislation to supply
residents with quarterly financial statements rather than a village resident having to submit a
written request for a statement (section 145). Similarly, a retirement village operator should
be required by legislation to provide audited annual financial statements to all residents,
instead of the statements having to be requested by residents (section 146). Consequently,
NSA urges that sections 145 and 146 be revised accordingly.

2. Financial management

While the.requirement of a deposit may he reasonable, NSA considers it unfair that the
scheme operator may require the resident to pay the cost of the improvement before the
improvement is made (Section 95 - Payment of capital improvements). After all, a house
owner would not be required to pay the full amount for a renovation project up front; so why
should retirement village residents. '

NSA is concerned that Section 127, subsection 2b contains an unreasonable requirement. 1t
states that if the former resident’s right to live in the accommodation unit has not been sold
within 90 days, then the former resident continues to be liable for paying the resident’s
proportion for the general services charge for up to nine months after vacating the unit,
unless the unit is sold prior to that. NSA believes that financial ties between a former resident
and the retirement village operator should not continue to exist for up to nine months after
the resident vacated the premise, i :

The 90 days period further seems to contradict statements made in Section 46 which asks
the scheme operator to refund the full amount of the resident’s ingoing contribution to the
resident within 30 days after the residence contract ended and the resident had vacated the
premises. NSA considers this time frame to be more reasonable and believes that they both
should be aligned.

Anecdotal evidence suggests that the majority of people vacaiing a retirement village's
independent living unit do so hecause they are proceeding to a residential aged care home.
Once the necessity to move into a residential aged care horne arises, people need to he in a
financial position to do so, and financial assets still tied up with the retirement village prevent
a smooth iransition and cause financial and emotional pressure. o

l,,?af



"f’f:i"fi’ff"if’f’:NijAibTel'i’eveS’thatf:as:a:gpiding:prineiple,:per—sonalzand:otheLsery:i,cefcharqes,should,only,b,e o

extended to the resident if he/she is also the beneficiary of these services. In other words, ~
“charges cease when services cease”. Subseguently, sections 136 and 137 need to he
revised as they require residents to pay for a period of up to 28 days for services that are not -
delivered. ' ' : '

3. Dispute resolution

NSA welcomes detailed procedures for‘resolving retirement village disputes contained within
the Draft Bill. In particular, NSA believes that part 11 provides an important mechanism to
strengthen resident's rights and enhance their protection against misconduct, including false
or misleading information, by a retirement village operator at a stage in their life when mariy
people are particularly vulnerable. :

NSA would be pleased to assist the ACT Government further in its development of the ACT
Retirement Villages Bill 2010. To expand on any of the issues addressed in this letter, please
do not hesitate to conta ' n (02)

A

Yours sincerely,

6 Qctober 2010 .
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NI if(io’m’ments:on:the:Exp‘osmie:BIaﬂ;:’?f?";";,"j“_ it A b
The word ‘dictionary’

‘Dictionary’ is a book which contains words of a language, with their meanings;
therefore, it defines the meaning of a word.

The NSW Act and the Qld Act propetly use the word ‘definition’. ‘Definition’ is a
word which describes the meaning of, not only a word, but a term or a phrase. It
would be more appropriate to use the word ‘definition’ in the description of words,

terms and phrases.

Contents Pages

.The contents pages ggntain about 49"6ffenge Clause headings. Neither the NSW
"Act nor the'Qld Act Tollow this procedure. The overuse of the Offence Clause as a
major clause detracts from a clear reading of the proposed Act. It also iniroduces
an element of ‘offensiveness’ which is obviously not the intention. It would seem
_:more appropriate for the Offence clauses to become sub-clauses of a main clause.

Many retirees interpret the term ‘ACAT’ as ‘Aged Care Assessment Team’. The

uase of the abbreviation for ACT Civil and Administrative Tribunal as ACAT in
several places needs to be reviewed or more clearly defined. '

The word ‘may’

The use of the word ‘may’ occurs at least 80 times in the Expos'ure Draft. The
word ‘may’ expresses a possibility or a wish or a softening of a more direct p\
approach. What benefit does the use of the word may’ in so many instance

confer?

' Mem!er of Steering Committee

2 August 2010
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30 September, 2010 > LN

Ms Mary Porter AM MLA

“ACT Legislative Assembly ~—
‘GPO Box 1020 -
CANBERRA ACT 2601

RETIREMENT VILLAGES BILL 2010: EXPOSURE DRAFT

Dear Mary,

| am a resident ofPa’nd have beeh for a period of almost 5
years. | have enjoyed my time in the village where | have been able to take full
advantage of the facilities and am making the most of my retirement.

| have looked through the Draft Exposure Bill-for retirement villages and support
your objectives of: : ‘ . - .

° l.ncreased disclosure of information for prospective residenis
e Increased transparency during the budget process; and
o A strong dispute resolution process

We have in this village a vibrant community that enjoys retirement living and the
village life. There is a good relationship beiween residents and the management
of the village because we are fortunate to have caring and friendly staff who seek
to spend time with the residenis and are alert and responsive to their needs.
This is not accidental but fostered by management policy.

However it does concern me that the infroduction of any overtly prescriptive
legislation may, with the best of intentions, defeat its own purpose. Specifically,
bureaucratic processes and procedures may so occupy the staff in the village
that they may have liitle time or energy left for what should be the real purpose of °
their work — to give personal care and attention fo the residents. It would not be
the first time that the spirit of the law is lost in the enforcement of the letter of the

l[aw. :

There appears to be significantly less flexibility in the Exposure Draft when iis
requirements are compared with those in the current Code of Practice. | believe
the overly prescriptive nature of the Exposure Draft will provide extra, un-needed
work and processes for both operators and residents, and will have the ability to
cause grief and distress to both residents and operators alike. Not least of the
unintended consequences could be- the loss of valuable and valued staif
_(primarily. “people people”) who lose job satisfaction and seek more self-fulfilling

“employment elsewhere.

| would urge you to strongly re-consider the Draft Bill and look at other avenues - \Q\
for sirengthening the protection of residents in villages in the ACT, such as
strengthening the Code of Practice which | believe is currently meeting its

objectives and functioning predominately well. :

“Kind Regards




Mary Porier

MILA

Minister, thank you for allowing me this opportunity to comment on the ‘EXPOSURE DRAFT’, Retirement
Villages Bill 2010. - '

et .:'!.’-i . . . . '
l.am not a resident of a Retirement Village; however, I do hold a General
Power of Attorney fof ho currenily resides ina

retirement village. It is on his behalf that I submit these comments.

There are several poinis on which I would like to comment. | am aware there are many other aspects
which residents generally would be concerned with, but | consider the following to warrant emphasis.

Section 501(2) of the Draft ratifies existing contracts but does not ensure such coniracts are compliant in
any way. There is no onus placed on an operator to upgrade existing contracts fo ensure compliance.
The Bill recognizes that existing contracts may not comply with the new regulations and at the same
time removes any suggestion of culpability by a Village Operator where such contracts fail to comply

with the new regulations

You will be aware that the residential population of a retirement village is fairly mobile. Residential
coniracts under these regulatiohs will place existing residents at a significant disadvantage while
ensuring significant advantages flow on to new residents. | further suggest a lot of confusion will
eventuate within the operator’s administrative organization because of the wide gap in information to
be made available and the conditions to be met by the parties to residential contracts within the same

complex.

Sections 8.2 and 8.3. The second issue which 1 consider important rests in the operator’s sole
responsibility to provide funds for the ‘Capital‘Replacement Fund’ and a ‘Maintenance Reserve Fund’
from residents Ingoing Contribution. | am aWare of at least one operator who uses é ’Dépreciation’ item

" in its annual maintenance budget in order to raise funds, presumably for replacement and maintenance
of Capital Items. Further this item represents a major element within the Residents Annual Contribution.
The weekly contributions payable by a resident affects their ability to meet the rising costs of living in
today’s society. The Irigoing Contributions in many cases | believe represent in totality a resident’s ‘Nest
Egg’. A resident enters a coniract knowing what percentage of-his/her contribution will be payable on
termination of their contract and an operator should take into account the requirements of Sections 8.2
and 8.3 of the bill in providing such information to a resident.

Finally, existing residential contracts in many instances provide, on termination of a contract, fora
return of the ingoing coniribution less a percentage. There is no requirement within existing contracis
for an operator to return any percentage of Capital Gain received by way of sale o residents whose
contracts are terminated. This seems particularly unfair to a resideni who may reside in a village for a
number of years, whose residential unit attracts a considerable capital gain and who wishes to

terminate their contract for personal or any other reasons.

L




In summary, | believe this Bill should provide for an operator to upgrade existing contracis to ensure

compliance and therefore ensure existing residents are not.disadvantaged.
Thank you for your time.

Sincerely,

o,

-
Yo,
a
Y
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D.ear‘ Ms Porter

Following our recent meeting and your request for a comment from me on new legislation N
being proposed by you, | provide the following. As | understand our meeting, the intended

legisiation deals with a range of issues in relation to the operation of Retirement Villages.

Your request of me was for REIACT to provide some comment on a specific section of the

legislation as covered in Division 6.3 of the proposed Act, being the Reselling of

accommodatlon units. | trust you find the following is pertinent.

Background :
As noted at our meetlng | have been involved in agency practice and the proper‘y sector in

the Canberra area since 1970. While Retirement Villages have not been an area in which |
have been greatly involved, | did do an extensive report on this market segment for a client
group some 20 years ago. At that time | visited most of the then Retirement Villages in the
ACT, as were operating then. 1 undertook inspections of the facilities and spoke with the
management about their operations and | also visited Villages interstate. Hopefully this
affords me some understanding of the basic issues at least, however, | will restrict my

T ~ comments fo the nominated fopic.

Given the request is to comment on issue of law | must caution that | am not a lawyer.
However, | have been an agent for a long time and | believe that | am reasonably familiar with
the legislation governing agency practice in the Territory and over the years 1 have had
involvement with a range of regulatory personnel in regards to the interprefation of the Agents

Act, in its s various forms.

The Issue
On the issue of the reselllng of accommodation unlts you stated that you wanted some

comment on the practice of the retirement village handling the sale of what are known as “Self
Care” on behalf of a resident or past resident. That is the practice where the management of
the village management exclusively deal with the buyers and sellers.

| did mention at our meeting that | was aware of the involvement of the management in the
sale of property with retirement villages, but it has not come up as an issue in my time on the
Council of REIACT, that is until now. In any event ! did say to you that | felt there are
‘questions as to the appropriateness of this practice and | say this for the following reasons:

PO Box 22 Deakin West ACT 2600 fel (02) 6282 4644 fax (02) 6285 1860
vawvsreiact.com.au ) .



over the pricing of the property. However, | am aware that this level of control is at
times accepted by the buyers at the time of the initial purchase;

e While the appropriateness of the price control of the village may be a contractual
matter, the other issue.is the legality of the village management acting outside of the
law, in this case the Agents Act, is another topic altogether.

You said that your intention was to see the sale of accommodation units opened up o market
forces and that the sale of the accommodation units should be handled by licensed and/or
registered real estate agents. You saw that latter in particular offering a greater opportunity
for the resident to exercise a greater level of control over the process, especially given the
nature of agency practice and the additional responsibilities and transaction requirements that

~exist under the Agents Act.

Advice & Comment ‘
I have included as an attachment to this correspondence various exiracts of the Agents Act

2003 (the Act), which | see as pertinent to the issue. | confirm my advice that | see the sale of
accommodation units by the village management could be a breach of the Act, that is unless
the people handiing the sale are licensed and/or registered agents. | provide the fol[owmg in

support of this VIeW

A. Under Part 1 section 6, there is a list of exceptions to the Act. | am not aware that
retirement villages meet the criteria. As such, they may be liable for prosecution as

S ?ﬁégm%tttét’the‘viIlagé*’managem'ent‘aS‘cippoéé’d’tO‘thé’market’imposes its"influence -

detailed in Part 1 section 5 of the Act, WhICh refers to the application of the Criminal

Code

 B. ltis Part 2 section 8 that | see as critical. | cannot see that the actions of village - -
management as being anything other dealing in land as referred to in section 8(2)(a)

and section 8(2)(b)(i)&(ii). And for the purpose of clarity I refer you to the definition of .

land in the Act, which is: -fand includes an interest in land. | would suggest that the
meaning of this, as | understand the law, is that the sale of property sitting on a piece
of land is covered by the Act.

" If the view | have expressed is correct of course then the next issue for the village
management is that they are in breach of Part 3 Division 3.1 section 18, and in that
section | refer to subsection (2), which states: - An offence aqgainst this section is a
strict liabilify offence. That is, if you are not an agent when you are doing things
that require you to be, then there is little that a person can do as the fact of a breach

brings the Act into play. .

C. Asdetailed in Division 3.2 section 24, it would be possible for retirement villages to
become licensed as agents. However if they were to be licensed then they would fall
under the provisions of Division 3.4 of the Act, Occupational! discipline. ‘While they
already may well be required to meet the obligations of the Fair Trading legislation, as
agents there are more requirements for specific compliance under the Act which
governs agency practice. {n particular Division 5.4, Conflict of interest would be an

- area on interest. it seems to be that this may well be one of the provisions of the Act
that you are seeking to have employed through the proposed legislation.




D. [ have included sections from Division 5.5.. In particular section 78 & 79 which have

false representations fo sellers or buyers.” ™

E. There are also additional provisions in the Regulations fo the Act which provide yet
additional protection for consumers. [ note two areas: ,
o Nature of agreements that an agent must enter into with a principal.
o Rules of Conduct, which places yet further conditions on an agent over and
above a normal commercial transaction.

Cenclusion : i
| trust this provides you with the understanding that you require. REIACT would be supportive
of any move to ensure that all persons dealing in the sale of property, that are not the owners
of that property, are covered by the Act. While | have been advised that such a position is
self serving given my position as head of REIACT, my response has always been fo agree. |
ackndwledgga that while | am seeking to protect my members interests, in so doing { am also.
seeking the enforcement of the protection provisions of the' Act being available to all. No one

has ever successfully argued that there should be different rules for the same activity,
irrespective of the people.

| look forward to advice on the progress of the proposed legislation.

Kindest Regards

R R i,,,i,thezbeneﬁttofzensuringétr,u,th—in—édvertising’;',ﬁwhile,section,8B,deals,speqiﬁcallyﬂitrh, .
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' Extracts from Agents Act 2003
. for advice to Mary Porter

Part1

5 ~ Offences againef Act—application of Criminal Code etc
Other legislation applies in relation to offences against this Act.”

Note I  Criminal Code
The Criminal Code, ch 2 applies to all offences against this Act (see Code, pt
2.1).
The chapter sets out the general prmmples of criminal responsibility (including
~ burdens of proof and general defences), and defines terms used for offences to
which the Code applies (eg conduct, intention, recklessness and sirict
linbility). '
Note2  Penalty units
The Legislation Act, s 133 deals w1th the meaning of offence penalties that are
expressed in penalfy units.

gcatlon of Act
1. i ]
Th.lS "Act does not apply to the following:
- ki ‘(a} san executor under a will or an admmlstrator under letters of

administration;
(b) atrustee of 2 deceased estate;

(c) the public trustee;

(d) a trustee company under the Trustee. Companzes Act 1947 exercising
" functions under that Act;

(¢) an administrator, a receiver or a hquldator under the Corporations
Act;

() a manager under the Guardzansth and Menagement of Propeity Act
1991,

~ (g) abailiff;.
. (h) a sheriff;
(i) another court officer;
() alawyer exercising the fimctions of a lawyer;
(k) a Minister;
() an entity prescribed by regulation.




o

M
)

3).

Part 3

Key concepts

Carrymg on busmess as real estafe agent

A person carries on business as a real estate agent if the person prov1des
or offers to provide, a real estate agent service for a principal for reward.

Each of the following is a real estate agent service:
(a) buying, selling, exchanging, leasing, assigning or otherwise
disposing of land;

(b) negotiating with, or inducing or attempting to induce, a person to—

(i) buy, sell, exchange, lease, assign or otherwise dispose of land;
or ,
© (ii) * enter into, or make or accept an offer to enter into, a coniract to
) buy, sell, exchange, lease, assign or otherwise dispose of land,;

() collecting payments under a lease;

(d) collecting payments under a mortgage of Iand or payments under a
terms contract for land;

-(e) acting as manager of an owners corporation for a umts plan;

(f) any other service prescribed by regulation for this section.

To remove any doubt, a person does not carry on business as-a real estate

“agent only because the person carries on business as a stock and station

agent.

Licensing of agents

Division3.1  Agents to be licensed -

18
M

@)
€)

Real estate agents must be licensed
A person commits an offence if—
(a) the person is not a licensed real estate agent; and
(b) the person— '
(i) carries on business as a real estate agent; or
(ii)  pretends to be a licensed real estate agent.
Maximum penalty: 100 penalty units, imprisonment for 12 months or
both.
'An offence against this section is a sirict liability offence.
This section does not apply o the provision of a service by a person if the

. person is otherwise licensed to provide the service.

~
. (v\'
.



Dwusmn 32 *Ellglbullty, quallflcatlons and -
disqualification for licences

24 Eligibility for licences |
(1) Anindividual is eligible to be licensed if the commissioner for fair trading
is satisfied that the individual— '
(2) isan adult; and '
(b) hasthe qualiﬁcations required under section 25 for the licence; and
(c) is not dlsquahﬁed under section 27 (People disqualified from being
licensed) or section 51 (People disqualified from being registered);
: and
(d) for atravel agents licence—the individual is ehglble under section 26
" (Additional eligibility grounds for travel agents).

(2) A person in a partnership is eligible to be licensed if the commissioner for
fair trading is satisfied that—

( (a) the person is eligible to be licensed under subsection (1); and
(b) no person in the partnership is disqualified under section 27 or
" -section 51.
(3) A corporation is ehglble to be licensed if—

(a) the commissioner for fair trading is satisfied that no dlrector of the
"corporation is disqualified from being licensed under section 27; and

: (b) at least 1 director of the corporation holds a licence of the same kind.
(4) However, a corporation is eligible to be licensed as a travel agent if—

(2) the commissioner for fair trading is satisfied that no director of the

- corporation is disqualified from being licensed under section 27; and
(b) at least 1 director of the corporation satisfies the eligibility

1equ1rements of section 24 (1) (a) to (c); and
- (c) the corporation safisfies the additional eligibility requirements in
- section 26 (1) (Additional eligibility grounds for fravel agents).
i (5) To remove any doubt, a regulation may provide that a person may be
." issued with an agents licence with stated conditions if the person does not
have stated qualifications. _

v

Division 3.4 ~ Occupational discipline=agen.ts

Note Under the Fair Trading (Consumer Affairs) Act 1973, s 1, the commissioner for
' fair trading may receive and investigate complaints in relation o the supply of
goods and services or the acquisition of interests in land.




‘Division 5.4 Conflicts of interest

77 Agents must not act for buyer and seller of land
(1) An agent commits an offence if the agent acts as agent for the buyer and
seller of the same land at the same time.
Maximum penalty: 100 penalty units.
(2) An offence against subsection (1) is a strict liability offence.

Division 5.5 Advertisements and other statements

78 When is a statemént published?
A statement is published if it is—

(8) included in a newspaper, periodical pubhcatmn or other publication;
or

(b) publicly exh1b1ted in, on, over or under a building, vehicle or place
(whether or not a public place and whether on land or water), or in
the air in view of people on a street or m a public place; or

(c) contained in a document given to someone or left on premises where
someone lives or works; or

(d) broadcast by radio or television; or

(e) electronically disseminated by other means (for example, by
inclusion on a website).

Note An example is part of the Act, is not exhanstive and may exfend, but does not
limit, the meaning of the provision in which it appears (see Legislation Act, s
126 and s 132).

79 False or misleading advertisements
(1) Anagent commits an offence if—
(a) the agent publishes an advertisement; and

(b) the advertisement contains a statement about the agent’s business;
and

(c) the agent publishes the advertisement knowing that, o bein ng reckless
about whether, the statement—

(i) isfalse or misleading; or
(ii) omits anything without which the statement is misleading.
Maximum penalty: 100 penalty vnits.

(2) Subsection (1) (c) (i) does not apply if the siaiement is not lEﬂSC or
misleading in a material parficular.




_ (3) Subsection (1) (c) (ii) does not apply if the omission does not make the
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83 False representations to sellers or buyers
(1) An agent commits an offence if the agent—
(a) acts for a seller of land; and

(b) - makes a dishonest represema’ugn about the agent’s estimate of the
- selling price of the land—

(i) to the seller; or
(ii) to a buyer; or
(iii) in an advertisement or other publication.
Maximum penalty: 100 penalty units.
. (2) A registered salesperson commits an offence if the
\ _ salesperson—

(a) isemployed bya hcensed agent who is acting for a seller of land; and

(b) makes a dishonest representation about the salesperson’s estimate of
the selling price of the land—

(i) to the seller; or
. (ii) to abuyer; or
(iii) in an advertisement or other pubhca’uon
© Maximum penalty: 100 penalty units.
(3) For this section, a representation is dishonest if—

(a) the representation is dishonest according to the standards of ordmary
people; and

(b) the maker of the representation knows that the representatlon is _
dishonest according to those standards. \



Concern about the levy charged being raised by excessive amounts

Concern about using the CPI to determine increases in the cost of living,

suggestion that the wage index be used instead

- Suggestion that the legislation include measures fo contirol the DMF to
ensure that it does not change unexpeciedly, or become too high
o Statement by someone living in RV that the DMF has been raised for

people moving into the village — suggestion that this reduces the price
of units for people trying to sell their home in the RV ‘ '

Support for measures which attempt to ensure that management work in

partnership with the residents to determine fees payable by residents

Belief (general) that the DME is where RV operators make most of their

money o

Suggestion that legislation should cover who can enter RV, suggestion that

Iegislatioh should fix an age to prevent RV operators changing the age that

people can enter into the RV . o ' '

Suggestion that legislation should cover the exit price paid when a person

exits the RV to ensure that they receive what is pfomiséd in their contract

Suggestion that fines for RV operators breaching provisions should be made

bigger ' ' '

Suggestion that the office administering legistation should prepare an annual

report and then release this to residents ' '

Suggestion that legislation should impose a time limit on the amount of time

you should have to wait before receiving the money raised from the sale of -

RV property . )

Concern about residents having to pay half the bill of the solicitor

)

T _Retirement village consultation Belconnen-Labor Club) 5/8/10- fA0= - om Commm s e
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= Retirementvillage consultation (Thursday 7% June 2010) -~ —==

Note: s means section

Areas of concern
e |stherea need for retirement village Ieg|slat|on in the ACT

o —/ou|d like a list of issues that have occurred as
"he doubts there are any .

What will be the cost of compliance with the legislation *
Whether a real estate agent will bé able to sell the unit (number
of parties not in favour of this proposition) *
s 46 states that the full amount is payable, this is inconsistent with
the sections that follows - |
Wanted to know whether there is a possibility to replace the Qld
model for disclosure with the model being developed in NSW and
Vic
Question what the difference was between registered and
unregistered retirement villages?
Question who will be responsible for the régistration of the RV’s

(in the'sense of which government agency/body will handle the

registration)

Concerns that division 7.3 (s 88 relati'ng to powers of at_torney) is

~ for registration under s 151 and division 8.2 and 8.3

unclear
Questions about the quorum for meetmgs
o Question whether the Quorum could be a majorlty (rather
than a special majority)
o When considering the number of units for the quorum
should the number be occupied units rather than units
When will a quantity surveyor be needed, and how often will a
guantity surveyor be needed? .
Questions concerning the statutory charge over RV and the need .

.o Concern that the statutory charge could affect the
willingness of lenders to lend

Question as to who will be responsible for paying dispute
resolution in the event that it occurs?
What are the practical requirements of hecoming/heing a RV
ageni? ' «
How will the capital maintenance/replacement work in effect:
look at possibly the NSW model '



- - ¢—Concern ahoutthe functioning of s-72 (setting a sale price) — -~

Concern about the functioning of s 130
Concern about the wording of s 131 (particularly the wording of a

.change greater than CPI)

o Also concern over whether there should be a special
majorlty requirement |
d&badasvhether this should be assets and Ilablhues as they
relate to residents rather than i in general , :
Question whether the ‘offence’ needs to be used —it’s not friendly

- Concern about the 90 day waiting period in s 127

In regard to financial statements
o Whao is the chief executive for the purpose of financial
statements? '
With regard to the path that dISputeS go through, should there be
a step before the dispute goes to ACAT — Mary advises there was
meant to be a 3 step process. She said that she will clarify in the
legislation :

‘Question whether in the provision relating to sale price there

should be included a statement that the sale price would include
negotiation between both parties who are involved '
& Suggestion that where no negotiation can be reached there
should be a final price determined by an independent pariy
who is a professional at valuing property

.,25')



RETIREMENT VILLAGES BiLL 2010 (ACT)
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IRT support the need for consumer protection and fair trading practices, sound contracts and
good disclosure of information that provides maximum transparency to potential and existing
residents, along with a strong, timely and equitéble dispute resolution process for any issues
that may arise.

it is our view that the desired outcomes can be achieved by amending the current Code, which
unlike prescriptive Legislation provides flexibility for residents and operators whilst maintaining
" strong consumer protection.

IRT is of the view that the Code in its current form, in the main, is meeting its objectives.
Introducing prescriptive Legislation would not guarantee any further certainty for operators and
residents than could not be achieved by strengthening the Code through the functions currently
-available through reviews of the code and the re-formation of the Code Administration
Committee. :

IRT submit that the current requirements of the Code, operational and financial relationship
enjoyed between residents and their families, operators, Government and other key
stakeholders is sound.and that fundamental change from the code to prescriptive legislation is
neither required nor beneficial.

As you will be aware, submissions to the Productivity Commission into accommodation for the
aged has closed and it is submitted that it would be prudent to delay tabling of the ACT Draft Bill
until the recommendations of the Productivity Commission report are known.

It is also argued that as there are several ACT village operators who also operate villages in NSW,
it would be efficient and effective for the ACT Legislation to be the same as the NSW Legislation.,

Kangara Waters Residents’ Committee agree to this approach.

Specific comments and suggestions for changes to the Draft Bill are detailed below:
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Ttem {Section ' Issue / Recommendation
1. 57 ‘ Issue:
L e . :
Mfa_anmg ol - There is no age definition only “older members of the community” .
retlrement village |\ hareas Section 57 (b) allows for the “age limits” of residents to be
specified in the public information document.
It is argued that the above definition is too vague and the flexibility
for each village to set their own age limits means that there will be
no consistency across the industry, creating confusion when
prospective residents are researching their options for retirement
living. _
The “age limits” also implies that there could be an upper limit .
stipulated by an operator. :
Recommendation: g
| Use the same definition used in the NSW legislation.
2. |'s11 Issue:
Mﬁanlng of ; This section does not make it clear that a scheme Qperatdr can be an
scheme operator organisation or business
Recommendation: '
State that a scheme operator can be an organisatidn or a business. -
- 3. 512(3) Issue:
Reglstratlon ,Of The process, cost and details around registratidn are not clear.
retirement village _ : :
: scheime Recommendations:
! | More details are required. ' .
4. S26(1)(b) Issue: -
Orfe_nce—f_allure “As soon as practicable” is not specific enough.
to give copies of
residence Recommendation:
contracts to other | provide a specific timeframe, say 7 days.
parties '

(



S34(c)
Offence—failure
to repay amounis
after residence

Issue:
“Immediately” is not specific enough.

Recommendation:

contracts Provide a specific timeframe, séy 7 days.
rescinded :
534 and 536 Issue:

Trustee must
repay amount it
contract
rescinded during
cooling-off period

It is considered that the cooling-off period of 21 days is too long.
Recommendations:

Reduce the cooling-off period to 7 business days.

S46
Ingoing
contribution -
operator must
refund full
amount within 30
"days after
contract ends

Issue:

The timing of the refund of the ingoing contribution within 30 days
is not acceptable. Section 127(2)(b) provides that the resident is
liable for @ proportion of general services charges for up io nine
months. -

Thirty days means serious cash-flow issues for operators and this
would seriously affect the industry. The property would likely not
have been sold and its value not established, resuliing in an unfair
and.unequal agreement. In addition, financiers may be reluctant to
advance money to older villages which may he mostin need of
refurbishment.

Recommendation:

Refund of ingoing contribution must be made within 30 days when
the resident’s right to reside is sold or a period of six months after
the former resident vacates the premises, whichever is sooner. .

S56-
Definitions - ACAT

Issue:

This is the first reference to the ACT Civil and Administrative
Tribunal (ACAT). Using the Acronym ACAT is very confusing as ACAT
referring to the Aged Care Assessment Team throughout Australia is
known by this acronym to both providers and residents.

Recommendation:

lnplude a definition of ACAT.

Page 4
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Issue:

Resident may set
the sale price of
the unit and
appoint a selling
agent

9. S61(1)

ACC,ZSS I?VL This section would be confusing to residents as they would already

I"eSl‘ gn_ts +0 have-a copy of the residence contract and public information’

certain " : '

- document.
documents .
Recommendation:
Remove this section.
10. | S69(2) and S69(3) | Issue: _

Condition reports By waiting for up to 2 weeks after occupation for the resident o
complete the condition report provides an environment for
potential dispute

'Recommendation:
Set condition reports to be completed by the operator and resident
prior to occupation. :
11. |S72andS73 Issue:

lt is not necessary for scheme operators to be licensed agents as we
are selling our “own” real estate.

Recomimendation: .

Remove the provision_for the néed for a selling agent.

Issué: o l

We do not support the option for-residents setting the sale price. '
Recommendation: ' ‘

Set the sale price to be agreed by both the resident and the
operator as the result affects both. If noagreement can be reached
on the sale price, the parties are to go to a registered valuer who

-will set the price.

Page 5
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$78(2) Definition
of long term
resident

Issue:

There needs to be clear distinction between owner and non-owner
arrangements throughout the Draft. Of particular conflict is the
definition of long term resident. The definition of 'own' in the
dictionary in the Draft refers to the person who has a leasehold
interest. Yet $78(2) defines a long term resident as a person who .
does not own'an accommodation unit but whose contract is in the
form of a long term lease. The confusion follows through in 571, 572
and S73.

Recommendation:

Correct $78(2) definition of long term resident to clear up the
conflict. :

Review and revise the Exposure Draft to make a clear distinction for
owner and non-owner arrangements as applicable.

S80

Relatives may
continue to live in
units

S81

Relative may
enter into
residence
contract

| There could be a conflict of interest if the relative is also the persoln

Issue:

This section would have a negative impact on residents and
operators. It provides automatic right of continued occupation of
the unit and does not allow for the equity of occupation through the
waitlist process. It this section remains unaltered, operators would
have to limit or not permit relatives to reside in the residents unit
for any length of time. This may be detrimental to the resident,
particularly where the resident may be unwell and need the support
from a relative.

Recommendation:

Adopt the provisions of Section 81 of the Retirement Villages Act
199 (NSW). ' -

Issue:

that has set the sale price for the unit.
Recommendation:

Set the sale price to be agreed by both thé resident and the
operator (S72). '
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S97 Issue: .
Me:‘;\nllng or The definition of capital maintenance and capital replacement is
capita unclear. '
replacement S
Recommendation:
Ensure that the definitions of capital maintenance and capital
replacement are clear.
15. | S99(2) Issue:
Caplual cund ltis misleading to say “the scheme opefatof is solely responsible for
replacement fun contributing to the capital replacement fund” when Section 97
states that contributions come from new resident ingoing ‘
contributions. In the case of the maintenance reserve fund, Section
110 and 112(2) similarly describes how residents are solely
responsible for contributing to this fund.
Recommendation: 7
In $99(2), replace “scheme operator” with “residenis of the
retirement village”.
16. | S105 &S118 Issue: -
Capital . : ' I . o
| Some village operators have extensive in-house qualified planning
rep aceme(r;t _and development expertise that can establish a costed maintenance
res<_ar;/e an program and future capital replacement program. By having the
maintenance requirement to commission a quantity-surveyor will add to the cost
reserve reports ) . - . '
and ultimately reduce available resources in these funds
Recommendation: »
Include “or othér qualified personnel” in S105(2)(a) and S118(2)(a)..
17. |S110 | Issue:
Meaning of The definition that contributions to the fund are from a proportion

maintenance
reserve fund
contribution

of ingoing contributions may be incorrect. Itis suggested that the
intention is that contributions to the fund are made by residents out
of general service charges. :

Recommendation:

Change the definition to indicate that contributions to the fund are
made by residents out of general service charges.
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18. | S130 Issue:

Scherr}e N The impact of this section would mean that there is a potential

-operators péylng shortfall to the general services operatmg budget.

general services

charge Recommendation:
Any general services charges to be pald by the operaLor should be
paid into the general services operating account and not the
maintenance reserve fund.

19. |s131 Issue:

Increasllng . There is no provision to allow general services charges to be based

general Services on a percentage of the pension.

charge by more - ‘ .

than CPI Recommendation:
Include an option to allow general services charges and changes to-
the general services charges to be based on the pension.
Issue:
In the event that a previous year dencn is carried forward, the
increasein general services charges is likely going to exceed cPl
even if the overall expenditure is kept within the CPI.
Recommendatlon'

Include an option to allow general services charges and changes to
the general services charges to be increased by more than CPI, with
resident consent. ' :

20. | S147(1) Issue:
Copy of the Giving a copy of the annual financial statement to the Chief

annual financial
statement to
Chief Executive

Executive (of the public sector administrative unit, per Leglslatlon

| Act 2001 5163) is unnecessary. The Exposure Draft does not refer to

any financial oversight role by the Chief Executive.

Recommendatlon
Remove section 147 (1).

TR 1
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21, | S151(1)(5) Issue:
Statutor\( charges The sections state that the chief executive can decide that a
- exemptions statutory charge should not apply because of specified
circumstances. We believe that organisations that are religious,
charitable or community purposes ie those with not-for-profit status
should be automatically exempt.
Recommendation: -
Reword section 151(5) to make not-for-profit status organisations
automatically exempt from statutory charges.
22. |S163to0S178 Issue:
ReSIde_n:c 4 There is no clear. distinction between the formation and operation of
cor.ndml'c:ees atr‘1 the resident committee and that of the meetings of the residents.
resident meetings | t4¢ axample, 163(1) provides for the election of a residents
committee. ‘Yet S169 to S172 refer to meeting of the residents. For
example, resolutions according to $171 and S172 are made by “a
meeting of the residents” — ie what is the role of the residents
committee? :
Recommendation-
Review references to residenis committees and meetmg of
residents throughout the Exposure Draft.
23. |S164t0S178 | lIssue:
Thpj operation of . | The establishment and operétion of a residents committee is
residents . '
. agreed.
committees

However, resident decisions can “take effect” on matters including
S164(1)(c)(ii) “any other matter affecting the management or
operation of the retirement village” without operator consent and

-sets a platform for adversarial conflict.

Recommendation:

Add Section 74(2) from the NSW Retirement Villages Act 1999 ~ “A
vote of the residents on a matter referred to in subsection [(1)(c)(ii)]
does not bmd the operator of the village”.

Page 9
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24. - | S168(1)(b)(ii) Issue:
R.Tltlremer']th . The formula for determining the number of residents that may give
vi z.ages without a written request to the operator for a meeting has a drafting error.
residents « , s
Committees —_ Recommendation:
formula for Before the term “a majority of the oci:upied units” insert “residents .
number of from”.
residents
25. | S171 Special Issue:
resolutions The description of how to calculate the number of votes to pass a
special resolution is unnecessarily complex. :
Recommendation: _
Adopt the wording of Schedule 1 Part 3 Number 6 of the NSW
Retirement Villages Act 1999 “A special resolution is carried only if it
is passed by at least [two_—thirds] of the number of residents who
participate in the ballot”.
26. | S175 Offences - Issue:
postal votes The process for managing postal votes is overly prescriptive and
comes with penalty points for getting any one of the very specific
| requirements wrong. ‘ '
Recommendation:
Adopt Schedule 7 Provisions relating to consent of residents (3
Postal votes) of the NSW Retirement Villages Regulation 2009.
27. $176 t0 5178 Issue:
| Quorl.Jms and The process for determining quorUm‘s and méetings adjourned is
mejetmgs overly prescriptive and complex. NSW has quorum provisions for
adjourned :

only special resolutions.
Recommendation:

Apply quorum requirements to special resolutions only and not
ordinary resolutions and simplify these provisions. Consider using
Schedule 7 Provisions relating to consent of residents (4 Quorum
required for special resolution) from the NSW Retirement Villages
Regulation 2008.

Page 10
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- 28. 5182 fssue:’

DISp;Jte. [t appears that the Dispute Resolution mechanism from the Code of
refo ut:on B Practice has disappeared. This mechanism included a Disputes
rerer.ra. to Resolution Committee, and does not involve ACAT or the ORS until a
mediation

later stage in the process, It avoids early applications to ACAI
Recommendation:

Adopt an interim step for dispute resolution between tier one —the
resident and operator meets to discuss, and tier two —application to
ACAT. :

The Code Administrationr Committee made up of repres'entatives
from residents and operators and chaired by a representative of the
'ORS, is an effective alternative to dealing with disputes, keeping the
costs to residents, operators and government to a minimum.

Page 11
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Public Information Document

Agreed
e Public information document is good
o ORS is the appropriate body to enforce Ieglslauon
o There should be as little ORS intervention in the operauons of
RVs as possible
s Public information document should. be simple, containing only
essential facts to enable easy comparison
" o This would be complex in the present environment as RVs are
complicated, but should be the end goal
o Would be a good idea to have a series of public information documents
of increasing information as residents become increasingly connected
io the RV
e Public information document should explain the dlrference between
different types of RV models

Depbsite |

Agreed
s Non-refundable deposits are not as common anymore
e Are OK, provided that they are refundable in situations where
appropriate -
» . Administration fees are OK, as long as they are reasonable
o Where there is a non- -refundable deposit involved, it should be
disclosed and reasonable

Deferred management fee

Agreed
e Recognised as necessary but must be reasonable and disclosed
e It would be a good idea if the DMF was included as one of the cosis
that needed to be disclosed in the public information document
o Disclosure might include the timing of the DMF in the Public
) Information Document
e Public Information Document should remain flexible .

Sale of property

Agreed
» 6 months is an appropriate period for ingoing contributions fo be repaid
s The amount that a property is sold for should be agreed between
resident/resident’s estate and RV operator
> Legislation should specify which models of RV the sale provision relate
to
» |_egislation needs to clarny between who is an owner and who is not .

7:RV CGNSU LTATIGN NGTE E— 7{:;’,,_,,:,,,,;’:'?1 ST S i T ,T’i,,;:, e .



. Capitalgain - T T oo T s S

- Agreed :

e Aslong as the situation is disclosed then it should be fine
Liability for maintenance fées

Contested '
o Indusiry would prefer the introduction of the NSW provisions in the ACT

Contracts - cooling off period
Agreed .
e ACT legislation needs to be more clearly set out
¢ Long cooling oif provisions may benefit both parties

Contested
o Industry believes ACT legislation could mirror NSW legislation as it has
proven effective there

Contracts — married couples and carers

Contested
s Question whether under the NSW legislation it is possible for spouse to
move in without renegotiating the contract — if so, we should include the
same provisions here :
o Aged Care Assessment Team could be used fo determine whether
someone should be considered a carer

Compulsory disclosure of financial documents

. Agreed

e Could be_included in the Public Information Document
o Should only say that the money is being used for what it is being set
aside for and is otherwise safe — should not disclose the quantity-



e COTAACT, consultation———— - o e

o Support for the minimum standards that the legislation sets out, the previous
standards set out in the code were not effective/very good

e The bill should be shortened and simplified, suggestion that many of the
provisions in the legislation should be contained in regulations

e Concern that chief executive would be a new governmént department, many
believed that increased ‘bureaucracy’ would be bad

e S 17 does not go far enough in the protection of residents in the event that:
the RV operator decides to deregister' ’

e Concern that Part 8 (the financial management provisions) may undermine
existing rights of the residents : .

e Support for dispute resolution being managed internally for as long as
possible A :

e Suggestion that a plain English document could accompany the legislation so
as to make residents better aware of their rights :

‘e Suggestion that some provisions could included in regulations, making them

" easier to change _ ' .

e Suggestion that each component.of the RV i.e. different sections of the RV

“have their own resident’s committee :

e Concern that two pieces of legislation (from Cth and ACT) would make aged
care living more complicated '

e Concern that the code of practice and the Act may have the same dispute
resolution mechanism and the dispute mechanism resolution from the code
has not worked '

e Concern that there is no link between RV and nursing home, should be
provisions which allow people to move between different levels of care

e Suggestion that the Act should include provisions which would requirea RV
operator to provide more detailed statements on the financial position of the
RV operator’s business

e Concern about what happens in the event of a RV going bankrupt, would like
to know: '

o How much goes to village residents .
"o Suggestion that the RV operator should provide detailed financial
information on its relative financial position on a routine basis

e RVRA concerned about the role of Resident’s Associations under the bifl

! , o Would like provisioné to ensure that the associations are given

consolidated data (in particular would like the information on who is
the head of the resident’s committees) _ ‘

»  Would like to know the division of spending between the owners and the
residents'on' the costs of maintenance (particularly interested in the amount
of profit that RVs are generating) '

» In the case of RV run hy a Church Org., would like to know whether the
Church’s contributes to the maintenance costs of the RV, and would like to
know whether the ACT Government would consider subsidising non-Church
sponsored RVs? : '



T *o*Suggesucn‘fL—hanwo sections-of-the-legislation:could-be-created-for-profitar

non-profit villages and different arrangements, such as lease or purchase
o Concernthat when people go to lawyer the lawyer has no working
knowledge of the RV legislation

nd-—



-———Summary-of-concerns-ex
Legislation on 25 June 2010-06-28

e Concerns that the legislation will override existing contracts entered into by
the residents previously o

e Concerns that rights will be altered under the Legislation, would also like to
know how rights will be altered o

e Would like to know the effect of the legislation on Lheir particular contract (in .
particular ‘Annex D’ of the Kangara Waters contract fixing recurrent charges)

" e Would like to know whether residents will be have to pay for ‘Capital
Replacement’ when facilities need repalr/updatmg also the impact of this
upon people who have entered contracts which glve provide differently for
capital |mprovement works : :

e Complaints dbout the existing financial statement provided to residents (see
-suggested financial statement from Retirement Villages Regulation 2009
(NSW) also included in the same folder as this file is in)

e Concern about what happens to the contracts of residents in the event that
the RV scheme operator goes bankrupt, or is bought out by another operator
(particular concern about whether contracts would still be valid) — statement
that this should be included in the legislation

e Would like to know who the chief executive is .

e Would like to know what protection there will be _fer residents in the event
that the chief executive cancels the registration of the RV

e Concern about whether s 23 will restrict the rights of residents to enter into
contracts that have conditions better than those prescribed in the legislation
despite the presence of s 18 : '

e Concern about the effect of s 48, potentlally giving scheme operators too
much power over residents

° Suggestlon that s 48 3(c) example 1 should be broadened to include that the
care is not normally provided by the RV, and cannot be provided by RV or

“another organisation or persons

s Suggestion that determination as to whether a person should continue to I|ve
in RV should be made by GP or other qualified health professional

- e Concern about what occurs under s 126 when a resident dies {this is likely
answered by s 127)

e Suggestion that s 131, instead of being gttached to the CPl should instead be

. attached to the pension, or average weekly earnings

e Concern thatDivision 12.3 is too long

o Statements to the effect that residents do not care whether they have right
to sell property

e Concerri about whether the legislation addresses those villages which are run
not for profit and those that are profit motivated :

a Suggestion that there should be additional provisions in the legislation to
assist residents in enforcing their contractual rights ! '

o Suggestion that some parts of the Act could be contained in regulations
allowing the Act to he shoriened

ressed-during the Kangara Waters visit to discussRY— . — - -.—
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VILLAGGIO SANT’ ANTONIO

Salf Care Villa Residents Committee

T

Ms. M. Porter MLA - o . 20/05/2010

Dear Madry

Having just read the Exposure Draft of the Retirement Village Legislatio'n, | would

like to register with you the following:-
REEF:-- Retirement Indusiry Code of Pr_actice.——-Divis'ion 2, Paragraphs 12 to 15.

some elements of the above have been incorporated into the new proposed legislation, but
we wquld like to see all the elements used. We would like to retain, as an entitlement,

1. Residents having input into the preparation of the services fee budget.{ Div 2 Par

14.3) .
2. Budget prepared within a reasonable time prior to the end of fmanCIaI year. (D|v 2

Par 14.1)
3. Budget prepared in time for residents AGM and to be agreed upon by both
residents and scheme operator prlor to end of financial year. (Div 2 Par 13 2.b.i)

These examples are the main areas of concern o us but we w0u|d like to see this
Division of the Code included in its entirety. We would be very happy to have the
opportunity to discuss this in more detail if you would like to.

We also seek clarlflcatlon regarding the overall validity of contracts between residents
and a scheme operator in existence prlor to the Legislation coming into effect.

Yours Faithfully

-_elf Care Villa Residents Commiitee.



VILLAGGIO SANT’ ANTONIO
Self Caré Villa Residents Committee

~ N ' ' o ' ' Pho~‘ 7' -

Ms. Mary Porter : . revised 11/08/2010

RE: FIRST EXPOSURE DRAFT- PROPOSED LEGISLATION ACT RETIREMENT VILLAGES

‘Dear Mary

Please receive from the Self Care Villa Residents of Villaggio Sant’Antonio
submissions on the following divisions of the Propoéed Legislation. ( 4 pages in total )

Part 4. Div 4.1 ( contracts)
Part 6. Div 6.3 ( reselling accommodation units)
Part 8. Div 8.1 ( financial management) Div 8.3 (maintenance reserve fund)

Div 8.4 (sé'rvi.ces charges)
Part 10 (residents’par.ticipation) Pa.rt 11 (disputes) Part 16 (transitional)
SUBMISSIONS AS FOLLOWS: ( specific to the Legislation )
Part 4, Div 4.1, Sect 20 (1) (h).

This should refer only to the “Maintenance Reserve Fund Contribution”, not “ the amounts
payable by a resident for the Maintenance Reserve Fund” as Sect 110 in defining the Fund,
states that there is only one payment namély the “ Maintenance Reserve Fund ‘
Contribution”. Therefore all references in the legislation to “ levies” or “amounts” payable
into the Fund should clearly state that these are against the Fund itself.

Capital Replacement Fund Contribution should also be listed under Sect 20 if the scheme
operator intends to apportion some of the residents Entry Contribution to the Fund( Div 8.2,
Sect 97) ' ‘

Par t6, Div 6.3 Sect 78 (2) Under Long Term Resident

(a) As well as ‘Long Term Lease” Should specify other terms of contract such-as “Loan
Agreements”,” Licence to occupy” etc.( See 1% paragraph under “general matters” in

this submission)



= ?(B)*’*?ﬁ*é[’éi{@SO%fan’dil’eplaGe;Witﬁ%l?p’EEeenta ge-“as-agreements-on capital-gainsharing ... . |

percentages vary to lower percentages than 50%.
Capital Gains sharing contracis should specify precisely the basis of capital gain calculations.
Part8, Div 8.1 Sect 94 (3)

Should add “ Residents must be in agreement with this “. This provision must apply to other

similar quotation requirements in the Legislation.
Part 3, Div8.3

The proposed Legislation requires scheme operators to obtain an independent répbr't from
a quantity surveyor regarding expected costs over 10 years, to be updated yearly, and a

"budget created yearly. With this information any competent manager should be able to

cover these costs from a properly calculated, initial payment in the form of the new
residents entry contribution. Ambiguity about this in the proposed Legislation will
potentially leave the legislation open to abuse.

¢

.Part 8, Div 8.4

We submit that it is essential to totally rework Sect 124. We feel very strongly that Sect 124
should be removed and replaced by the following:- '

Retirement Villages Industry Code of Practice, Div 2- Resident input to Village Management

Sections 13 and 14.

Currently. Thé proposed Legislation indicates that the budget cén be devised by the scheme

_operator without any input from residents, does not require mutual agreement between

operator and residents and only allows for supply of budget details to residents 14 days
prior to the end of the financial year. The budget for services that residents will pay for
should be prepared in consultation with, and with input from, residents and should be
prepared and agreed upon in time for residents to formally accept at their AGM (or special
general meeting if date of AGM is not appropriate) This should all habpen significantly
earlier than 14 days from the beginning of the new financial year.(as proposed Legislation)

The existing Code of Practice allows for this, creating a situation _whére harmonious.
agreement on the budget can be achieved, whereas advice of a budget devised without
consultation and made available to residents only 14 days before the end of the financial
year will create the strong possibility of disagreement requiring appointment of a referee
and resolution prolonged into the financial yeér. Any budget devised without residentinput
and agreement will be open to possible abuse and possible resident resentment.

We submit that Sect 327 should be removed. A resident no longer residing in a village
should not be liable for any General Services Charge. If it is deerned that removal of Seet 127
is not possihle, then Seci 127, 2,b, ii, should he amended to read 80 days (instead of S

€



““months)fortwo-reasens. 90-days-is more- ‘than-enough-extra-paymentis for-a-former |e5|dem—f”~

to pay and secondly to maintain consistency with 127, 1, b.

‘The Legislation should state that any surplus or deficit in the years Weekly Service Charge

Budget should be carried forward to the next year’s budget.

Sect 131, 2. v should be removed. The Maintenance Reserve Fund by definition haé nothing
0 do with the General Services Charge. ( Nor should it ) '

Sect 135,3 Should add “ Residents must be in agreement with this “. This provision must
apply to other similar quotation requirements in the Legislation. '

Part i0

. The Legislation should include; from the ACT Code of Practice for Retirement Villages ,Part

2, Div2, Section 15, Vlllage Rules

Scheme operaLors should be requ1red to make all decisions affecting residents in an
environment of harmony and co-operative consultation, with the best interests of residents

taking priority.

Where there is a Board of Directors, village residents, or residents’ representatives, should

be eligible to stand for election.

Bart 11

The Legislation should have provision for a free of charge mediation process for disputes
within a village to limit the need for rererral to ACAT, with action required within 14 days.

The Legislation should have a requirement to retain the existing “ Disputes Resolution Levy”.

Part 16

Sect 505. There is a need to qualify that although Part 16 expires after 12 rﬁonths the
validity of contracts existing prior to thls Legislation becomlng taw will be retained. In other
words, a statement that existing reSIdems of retirement villages wnII not he worse off as a
result of the legislation and will retain any benefits and condmons superior to the minimum -

requirements of the legislation.



GENERAL MATTERS:- ( not covered by the Legislation )

There is a very important need to clearly delineate between the different sections that refer
to different arrangements that will govern different types of villages. '

Annual Reporting:- The legislation' should prdvide for a published Annual Report of the
ACAT(?) stewardship of the Retirement Village Indljsftry and. its residents. If the annual -
report is included as part of a deparimental annual report there should be a requirement for
substantial information to be supplied to show proper responsibility is being taken for the
care of elderly in retirement villages. -

Discrimination:- Villages receiving government subsidies should not be allowed to
discriminate in accepting or rejecting residents on the basis of race or religion.

The Legislation should have a provision for disputes over variation between existing
contracts and riew legislation to be resolved.

We would like to have confirmed that there will be future opportunity to make submissions

on the Proposed Legislation.

Generally, in all cases, we feel that any legislation should foster a need for co-operation and
consultation between residents and scheme operators, and encourage harmonious

resolutions in keeping with the legislation and regulations.

We believe these general matters should be clearly defined. If they, or any other part of the
Proposed Legislation, are covered by other legislation it should be stated that is the case.



Mary’s Meeting with the University of the 3" Age Members
Monday, 97" August

1. . Deferred Management Fees |
a. It was clarified that these fees differ, depending individual

contractual arrangements '

b. It was ascertained that there are six different contractual
agreements. . S

c. However, the general agreement was that when the unit is

“sold an accumulated amount on the value of the property is
forwarded to the management/ owners.

d. Someone stated that the total amount is calculated as 2.5 %
of the purchase price for ten years plus 50% of the capital
value increase of the unit from date of purchase fo date of

. ~ sale. . '

2. Concern was raised regarding buying into the retirement
village, which some stated that it was very complicated. They
have suggested that public'edu'cati‘on and information be
availed to people to enable them to fully understand what they
are buying into. . |

3. The charging of legal fees was also raised as a concern. An
example was given of Ridgecrest which al_legedly charges $800.
4, The issue of couples not being able to sign a coniract was

‘raised. They said that with the current provisions, two DMF’s
would have to be paid since the partner would have to sell off
and buy again. (thisisin the case where a resident would like
the partner to move in, having married) :

5.  General rule about relatives living with the owner of avilla, or a
.permanent carer. The idea would be beneficial to the '
_government as it would increase beds in nursing homes.

Further classification is needed. ' ;

6. The question of an owner being able to vacate a house for a '

certain period of time and then moving.back. Some people
take extended holidays in Europe, or are in hospital. In both
cases they are heing charged for services they are not utilising.

7. The question of what the.management/ owner can do with the
residents’ money. Should they be requested to declare?
8. The question of who is responsihle for the level of mainienance

inside a villa?

~———Retirement Villages-Legislation- - [
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Since the mariagement and owners run or own retirement

~ properiies around Australia, will the legislation protect
people’s movements from state/ territory to state/ territory?

4. Is an “umbrella legislation” necessary?



Bourke, Katie

From: -
Sent:
To: ' CORBELL
Subject: _ ACT RVRA Inc.
- Attachments: ACT RVRA Inc.pdf
Dear Attorney - General, _ -
i ill 2e11.

Please see attached document regarding the Retirement Villages B
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ACT Retirement Village Residents Association Inc.

To: inform, represent and negotiate for self eare residents.

Ms Mary Porter, AM, MLA

Deputy Speaker : - ‘ E -
ACT Legislative Assembly L
CANBERRA ACT . : ]

27 January 2012 | ACT RVRA
Dear Ms Porter

Retirement Villages Bill 2011

Since you introduced your Private Members Bill, the Retivement Villages Bill 2011, on 16
November last, our Committee has examined it in detail.

We congratulate you and appreciate the detailed research for, and development of, the Bill.
Hopefully, very soon, the ACT will no longer be the only jurisdiction in Australja without
appropriate legislation covering residents in Independent Living Units in retirement villages —
and, as a result, there will be a legal structure specifying the rights and responsibilities of
Qperators, Managers and Residents. '

We fully support both the objectives of the Bill and the issues that are covered in detail. There
are, however, three important matters that are not covered. The first two were specifically
enunciated in the Code of Practice, whilst the third is required to protect the financial security
of residents in unpredictable circumstances.

(i) The first, relating to input of residents into the Annnal Budget for the forthcoming
year, is covered clearly in the retirement villages handbook (2008) [pp 9-12], the
substance of which is taken from Section 14 of the RETIREMENT VILLAGES
INDUSTRY CODE OF PRACTICE established under the Fair T rading Act 1992.
These publications provide an obligate requirement (i) for Management to provide
residents with a detailed draft Annual Budget for the forthcoming year, thus
enabling them to have an input into the final Budget, and (ii) for this Budget to be
approved by residents. ' '

No such provision is included in the Draft Act. We feel strongly that such a
requirement (for residents to participate in the development, and approval, of the
General Services Charge Budget) should be included in the Bill, and suggest it be
covered in Part 8, Division 8.4, Services charges. ’ .

(i)  Reference is also'made in both the RETIREMENT VILLAGES
INDUSTRY CODE OF PRACTICE [Section 15] and the retivemernt
villages handbook [p 13] for the requirement for retirement villages to have a set of
Village Rules.

Village Rules regulate the day-to-day living arrangements in a village, visitors and
guests, noise, parking, pets, gardening, garbage disposal and village security. A list
setting out basic requirements should be included as one of the public information
documents. These rules ¢an be amended as required by residents voting at a special
‘meeting [Section 15 (2) CODE OF PRACTICE] and [p 13 villages haizdbook] as
circumstances in each village change.

There is presently no reference to Village Rules in the Draft Bill. The ACT Retirement
- Village Residents Association (RVRA) feels strongly that this omission should be
rectified.







@iii) In the Retirement Villages Bill: Part9 Charges ereated over
retivement village land to protect residents’ rights.

In order to protect the financial security of residents who do not own an accommodation

unit in a village, we suggest that Section 168 (4) the exemption of a statutory charge,

should be reconsidered. Without such statutory charge, residents are put at risk of

financial ruin if there is a change of ownership of the village, or if the village goes into

administration, or if the village is closed for refurbishment or redevelopment. We would
- appreciate the opportunity to discuss this important issue.

As we believe that our views should be made known to relevant Ministers, we are taking the
liberty of sending a copy of this letier to the Chief Minister, the Attorney - General and the
Minister for Ageing,

We request urgent consideration of these matters with a view to an early meeting for
discussion.

Kind regards

ACT Retirement Village Residents Association Inc.
(ACT RVRA) . :







. Hetirement Village Asscciation

. Porier AM MLA

_the: Code. -

Retirerperit Village
Lssociation Limited:

Ms Katy Gallagher MLA

Chief Minister. Suite 4. Level 7

) S R _ 350 Collins Strest. -
GpOBox1020 . _ ' Melbourrie VIC 3000
CANBERRA ACT 2601 ' Freecall 1800 240 080

. Telephone O3 9670 0255 -
Facsimile 03 9670 2255

_ TV TR ) . - ) Emaif info@rva,com.au
Dear Chief Minister - . ABH 18100 945 21T
1 write lation to-the Retirement Villages Bill 2011 that was

© 2]

tabled MMRFCGiSlative Assembly on 16 November 2011 by Ms Mary

The main purpose of this letter is to request that the ACT Goveinment
undertake a regulatory and economic impact asseéssment of this Bill before .
agreeing to supportitin the Assembly. In addition, we would like a

meeting with you in February to formally discuss ourindusiry’s concerns.

As you may be-aware, the Retirement Village Association (RVA) hasbeen a
longstanding supporter of the Fair Trading (Retirement Villages Indusiry} .
Code of Practice 1999, This Code delivers a fair and balanced operafing
environmens for residents and operators in thes ACT with a very low level
of complaint activity compared with other jurisdictions. In fact,no '

matters have been heard by the ACT Tribunal. The RVA has consistently .
argued that there does not seem a need for preseriptive IEW :

the Code is working well.

Despite reservations abouta legislative approach, ihe RVA and our
members have worked ¢constiuctively with Ms Porter MLA to ensurg
any legislation initroduced enshrines the saime balance contairied W

[tis with some surprise; that when we sawthe 1§
representations have not been taken into congideration.. If enacted, it will
potentially affect new investment in the Territory, ineluding new
consiruction investment. : ‘
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"1 Retirement Village Association

Over ]anuary, the RVA and our ACT based members meludmg the
Hindmarsh Group, IRT, Goodwin Aged Care Services and Uniting Care

. Ageing, Will be preparing a Submission for your consideration. This
Submission will be a joint Submission with Aged & Community Services.

It is ourintention that this Submlssmrt will presentevidence of the
additional compliance burdens and the likely impact on invesimentin the
Territory. In addition, we will be looking to put forward suggestions for
how-the Bill could be amended to deal with what may be uniniended
investment consequences. -

Fmally, I make the followiig pmms regarding this Bﬂl

o Provisions in the Bill are inconsistent with.legislation in. other
jurisdictioiis, and the RVA supports harmonization where posmble

o The Federal Governmentis: ciirently considering a
recommendation from the Praductivity Commission that proposes.
model ornational leglslatlon for retirement villages. There is some
Tikelihood that any ACT Legis1at10n would need to be changed in
the nearfuiure; -

s The Fedetal Government is hkely to make announcements
regarding the role of retivement villages in the aged care
con‘muumm the Iead up to the Federal Budcret in May. -

Thank you for considering these riatters a_nd your office should feel free

to contact me to ariange a meeting at an appz opnate tlme Icanbe
coniacted onﬂ :

- "Yours sincerely

- With over 750 membérs, the Rétirement V:I[age Assoc:af' 017 (RVA) is the natfonal péalc
body representing Auvstralian refirement village operators, managers, owners,
develapers, investors, and industry specfalists,

Website: www. fva.com.au.




White, Stephanie

——Frems———— s —Manuel,_Tania , —
T TSentr T T T '"""Tu*esdayj']O‘January'2012'4:1’7’Pl\/l""*""ii* T e e a
To: Anderson, Erin .
Ce: Quinton, Peter; White, Stephanie
Subject: RE: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb
2012 :
Hi Erin . ' .

Thanks for this. 1 will get back to CSD with these comments.

Re the Code Cttee meeting, | will ask Brett for some dates, but | am assuming that this will be in either February or
early March. . ' ~

Cheers

Tania

From: Anderson, Erin
Sent: Tuesday, 10 January 2012 4:08 PM
To: Manuel, Tania
Cc: Quinton, Peter; White, Stephanie :
- Subject: RE: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb 2012

Hi Tania
Thank you for seeking our input on CSD’s brief. We support your suggested additions to 'the CSD brief.

We would like to be involved in the Code Administration Commitiee’s next meeting, this might serve as an _

appropriate forum to discuss Ms Porter’s bill. What sort of dates do you have in mind? The DDG will be writing fo

stakeholders seeking views on the bill, although I note we are waiting for the AG’s agreement to this approach
_(noting that AG is on leave until next month). ' '

Erin

From: Quinton-,‘--Peter
Sent: Tuesday, 10 January 2012 3:29 PM

To: Anderson, Erin _ : S
Subject: FW: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb 2012

<

Peter Quinton

Peter Quinton | Senior Manager Civil Law | Registrar Cooperatives

Phone 02 62070546 | Fax 02 62050937

Legislation and Policy | Justice and Community Safety Directorate | ACT Government
12 Moore Sireet Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | vaww.act.aov.au

This email and any attachiment is confidential betwsen the ACT and the addressee.
If it has been sent to you in error, please delete it and notify us.

=




From: Manuel, Tania

Sent: Tuesday, 10 January 2012 2:50 PM
To: Quinton, Peter

‘Subject: FW: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb 2012

Hi Peter

Attached is a draft brief-from CSD on retirement villages, as their Minister is meeting with the Retirement Villages
Residents Association. We think the following should also be included: g
e Government hasn’t indicated the extent to which it will support this bill;
s There have been issues raised about some of the provisions in the bill;
o The AG and the previous CM have previously met with the Retirement Villages Association and they have
been opposed to the exposure draft bill as there is no evidence to justify the additional costs in the hill;
o The bill as currently drafted will have financial impacts on Government and also providers. The costs are
currently unfunded. : : :
e [iis likely that the Retirement Villages ReSIdents Association will meet with other Ministers about this bill;

Are you happy with this, or do you have any other comments?

/’

Also, Brett is currently looking at when the Retirement Viilages Code Administration Committee should meet and
their agenda. As part of this, he has asked if you would be willing to come and brief the Committee on the
Retirement Villages Bill.

Cheers

Tania

From' McKeon Gerry
Sent: Tuesday, 10 January 2012 1:01 PM

To: Manuel, Tania
-Subject: M-12-7 Barr Brief - Meeting with ACT Reurement Vlllage Residents Association 1 Feb 2012

Tama ) .
Re. meeting of Retirement Village Residents Association with Deputy Chief Minister Barr on 1 Feb —and further to

my unsuccessful attempt to drop it in your lap © - I attach my DRAFT brief for your comment. -.
lisdue to my ED on 20 Jan.

Not sure about the ‘Sensitivities’ section — any advice on re-wording would be welcome.

Cheers -
Gerry

Gerry McKeon [ Senior Policy Officer

ACT Office for Ageing | Community Services Directorate | ACT Government

Ph: (02) 6205 0749 [Fax: (02) 6207 0592 | Email: gerry.mckeon@act.qov.au
Levél4, 11 Moore Street, Civic | GPO Box 158, CANBERRA ACT 2601

Web: www.ageing.aci.gov.au  Seniors Information Online - www.seniors.act.qov.au
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Quinton, Peter

T —Fromi——— = Manuel,-Tania—-— - e :
Sent: - ~~Tuesday, 10January 2012 2:50 PM—~————— = = PSS
To: ’ Quinton, Peter -
Subject: EW: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1
, : Feb 2012
Attachinents: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb
: . 2012.docx . :
Hi Peter

Attached is a draft brief from CSD on retirement villages, as their Minister is meeting with the Retirement Villages
Residents Association. We think the following should also be included: -
o Government hasn’t indicated the exient to which it will support this bill;
o There have been issues raised about some of the provisions in the bill;
o ‘The AG and the previous CM have previously met with the Retirement Villages Association and they have
been opposed to the exposure draft bill as there is no evidence to justify the additional costs in the bill;
o The bill as currently drafted will have financial impacfs on Government and also providers. The costsare
currently unfunded. _ , ' : '
o ltislikely that the Retirement Villages Residents Association will meet with other Ministers about this bill;

- Are you happy with this, or do you have any other comments?

Also, Brett is currently looking at when the Retirem_'ent Villages Code Administration Committee should meet and
their agenda. As part of this, hehas asked if you would be willing to come and brief the Committee on the
Retirement Villages Bill.

Cheers

From: McKeon, Gerry -
Sent: Tuesday, 10 January 2012 1:01 PM

To: Manuel, Tania
Subject: M-12-7 Barr Brief - Meeting with ACT Retirement Village Residents Association 1 Feb 2012

Tania
Re. meeting of Retirement Village Residents Association with Deputy Chief Minister Barr on 1 Feb — and further to

my unsuccessfljl attempt to drop it in your fap © - | attach my DRAFT brief for your comment.
Its due to my ED on 20 Jan.

Not éure about the ‘Sensitivities’ section —any advice on re-wording would be welcome.

Cheers
Gerry

Gerry McKeon | Senior Policy Officer

ACT Office for Ageing | Community Services Directorate | ACT Government

Ph: (02) 6205 07489 |Fas: (02) 6207 0592 | Email: gerry.mckeon@act.qov.au

Level 4, 11 Moore Street, Civic | GPQ Box 158, CAMNBERRA ACT 2601

Web: www.ageing.act.qgov. au  Seniors Information Online - www.seniors.act.qov.gu

T
A
N



v
. 1
. . 8



ACT

Government

Date XX January 2012

To Deputy Chief Minister

o Director-General
s Deputy: Director-General .
e Executive Director, Policy and Organisational Services
- e Senior Director, Governance, Advocacy and Community Policy -

From - Manager, Office for Ageing

. Fileno  08/3022

Subject Meeting with ACT Retirement VillAge Residents Association
1 February 2012 e

[

Critical Date . o
STANDARD. The meeting-is scheduled for 1 Febraary 2012.
Sensitivities | : T _

- Previous perceived ACT Government reluctance to progress new regulatory
legislation may have caused the ACT Retirement Village Residents Association
to believe that the.Government was more concerned about its relationship with -
the retireméntlyi_l:légé‘ industry than with village residents.

Risk . T |
An unwillingness to ‘S__vuppo,r't,vth‘e;proposedr legislation could result in negative

media.coverage, of this'isstie, which can be easily porirayed in a ‘black and
whife” manner as a clash bgtween business interests and poor pensioners.

Purpose

To brief you for your meeting with the ACT Retirement Village Residents

Association on 1 February 2012.

Background/lssues -

ACT Retirement Villages Residents Association ,

The ACT Retirement Villages Residents Association was incorporated in
January 2011 following a public meeting in November 2010 where 150 people,
mostly residents of the 29 retirement villages in the ACT, met at the Canberra
Hellenic Club and accepted the draft constitution and elected a Commiitee.

On 9 December 2011qhe Association's (P 2
member of the 2009-11 ACT Ministerial Advisory Council on Ageing, wrote to

- you seeking a meeting. Her letter is at Attachment A,

T

- \
(577

1

The Association’s laiest Newsletier (October 2010) is at Atachiment. B.

GFO Ro: 158 Canharra ACT 2600 | phone: A3228L | vvrsECngavian



The ARVRA submission to the Productivity Commission’s Inquiry into Caring for
Older Australians, on the issue of regulation of retirement villages, is at
Attachment C.. ' :

The Retirement Villages Industry Code _

Retirement villages in the ACT are regulated by the Retirement Villages
Indusiry Code (the Code), published by the ACT Office of Fair Trading in
November 1999. The Code sits under the Fair Trading Act 1992 and is
administered by the Office of Regulatory Services within the Justice and
Community Safety Directorate. '

All other Australian jurisdictions have specific retirement village legislation.

The ACT Code includes provisions on: ,
» Rights and responsibilities of residents and management:
» Disclosure in advertising and sales promotion;
-e  Content of contracts; : .
s Dispute resolution, including disputes within the village, termination by
management and resolution of budget impasse; and
e Establishment of a Code Administration Committee to monitor
compliance with the Code, monitor and administer dispute resolution and
advise the Commissioner for Fair Trading on the Code. .

The ACT Office of Fair Trading also publishes The Retirement Villages
Handbook. This handbook is a guide to all those consumers and businesses
.who have an involvement with retirement villages in the ACT. It explains in
" simple language the rights and responsibilities of relevant parties under the
Retirement Villages Indusiry Code of Pracfice.

The Retirement Villages Bill 2011 e C : ,
On 5 May 2010 Ms Porter MLA tabled an Exposure Draft of an ACT Retirement
- Village Bill 2010 in the ACT Legislative Assembly, following a Discussion Paper
- on Retirement Villages that she tabled in 2008. The Bill aimed to address areas
ihadequately covered under the current Code and fo improve the protection
currently offered to the residents and operators of Retirement Villages. -

In a letter dated 31 May 2011 from Simon Corbell MLA, Attorney General, {o
Ms Burch, Minister for Ageing, regarding the progress of legislation, Mr Corbell
indicated that the proposed legislation would require the resolution of many
complicated legal issues.

NSRRI - s o stated his Mbe delayed pending the
Productivity Commission inquiry into aged care fitled “Caring for Qlder

‘Australians”. The terms of reference for this inquiry included examining whether
the regulation of retirement living options should be more closely aligned with/,ﬁ\
. ' o - . Q"\\

GP0 Bax 128 Canbarra ACT 260 | phone: 132280 | wwrvrzchgowau \\_'/

2



the aged care sector. The Productivity Commission released a draft report in

January 2011 that included the following two recommendations:

o 10.4. The regulation of retirement villages and other retirement specific living
options should remain the responsibility of state and territofy governments,
and should not be aligned with the regulation of aged care.

o 10.5. State and territory governments should pursue nationally consistent
retirement village legislation under the aegis of the Council of Australian
Governmenis. Changes to state and territory government legislation under
this process should:

"o be informed by research jointly commissioned by the industry and
government; and _ :
o ‘have regard to the industry’s accreditation process.

The final report to the Australian Government, released in August 2011,
maintained the above recommendations (now numbered 12.1 & 12.2). The
relevant section is at Attachment D. '

The Retirement Villages Bill 2010 was revised and refined in response to
. comments from the various stakeholders.and was presented to the Assembly
on 16 November 2011 (Attachment E). It was adjourned for debate at the next
sitting. The main objects of this Act are - : ‘-
(a) to promote consumer protection and fair trading practices in relation.io
- operating retirement villages and supplying services to residents by:
(i) declaring particular rights and obligations of residents and scheme
operators; and ' :
(ii) facilitating the disclosure of information to prospective residents of
retirement villages to ensure the rights and obligations of residenis and
scheme operators may be easily understood; and
(b) to encourage the continued growih and viability of the retirement village
industry in the ACT.

The following are also objects of this Act - A
(c) to encourage the adoption of best practice standards by the retirement

village industry;

(d) to provide a clear regulatory framework io ensure certainty for the
retirement village industry in planning for future expansion;

(e) to facilitate participation by residents, who want to be involved, in the

affairs of retirement villages; - .
(f) to provide for processes for resolving disputes between residenis and

scheme operaiors.

Media !S‘SUGS DT Nt I
o CRBENEIA
None. ' T

I

, | | /.,/ o
| B/x
| | , O LA
Gr0 BEoxi58 Canberra ACT 2500 | phone: 132282 |« povsecigonay -
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Consultatlon '
This brief was prepared in consultation with the Polrcy and Commumty

. Relations Unit of the Office of Regilatory Ser\nces in the Justlce and

Community Safety Directorate.

Financial Implications

“Nil.

0:2 158 Canberra ACT 2600 | piione: 1372281 | vrenvachgav.an
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- Recommendation

That you: o
»  Note the information in the brief for your meeting with F
?)f the ACT Retirement Village Residents Association, on — ~
Fepruary 2012, ‘
Anna John ' ~ Gerry McKeon
A/g Manager, Office for Ageing x50749

NOTED / PLEASE DISCUSS

12012
Andrew Barr MLA
Deputy Chief Minister

GrO Bo:: 158 Cenherra ACT 1600, | phones 23R4 1 vrveesact.gaeud







Quinton, Peter

———fpom—— —— ———————Field-Julie——— i - _
T Sgent: " 7 Friday, 16 December 2017237 PM- — — = o o — T
“To: Playford, Alison
Ce: Ferguson, David; Quinton, Peter; Anderson, Erin
Subject: Retirement villages update

Our proposed approa’ch' to Ms Bérter’s Retirement Villages Bill is to not deal with it within the assigned 3 monihs.

Our understanding is that the industry has not really engaged with the detail of the bill. The responses to the .
exposure draft from industry and developers were not generally supportive.

We propose briefing the acting AG and getting him or her to write to Ms Porter and asking for permission to engage
with stakeholders ourselves. We had heard that Ms Porter did not expect to debate until mid-year.

We propose consulting industry and the community more generally as in initial discussions it appears that there is
very little knowledge of the bill and contents. The bill will have a significant impact on industry and people buying
into retirement villages. A negative reaction from developers and managers, perhaps in the form of a pause in the
development of villages, may lead to criticism of government. '

We would expect to seek Cabinet approval after consuitation and development of amendments.

We don’t expect to see comments back from industry until February at the earliest. We can’t send anything out at
before Christmas as industry is in churn approaching Christmas. There will then be shutdown until mid-January.
Wwe'll aim to get something to Minister next week hefore Peter goes on leave, although this is not die in a ditch.
Does this give you enough information to go on with?

Thanks

Julie

Julie Field Executive Director

‘LL.: (02) 6207 0522 Fax.: (02) 6205 0937

mailto: julie.field@act.gov.au

Legislation and Policy | Justice and Community Safety Directorate | ACT Government
Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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White, Stephanie

b > N T S R Tiag - <rromes

———Frem:— ij;iiTAfmanueL:Tania

Senf: Monday, 28 November 2011 12:10 PM o T
To: ' Quinton, Peter; White, Stephanie

Subject: QTB on retirement villages

Atitachments: MIN 2011 001634-006 Q1B Retirement Villages.DOC .

!mportanée: High

Hi Peter and Stephanie

We have been asked to update our QTBs. One of the ORS OTBs has been on the number of complaints about
retirement villages and the administration of the Retirement Villages Code. :

We have updated this QTB to.refer to the Bill that has been introd'uced, Do you already have a OTB on the Bill?

[f not we will tretain ours, but as the Billisan LPB responsihility, are you happy with what we have included or would
you like to make changes to this? ' '

Cheers

Tania

Erom: Warren, Prue -~ o

Sent: Tuesday, 22 November 2011 12:20 PM

To: Hammond, Greg; Purvis, Alison; Crosweller, Mark; McCabe, Mark; McMaster, Baden; Beatiie, Liz; Field, Julie;
Crowhurst, Moira; Mitcherson, Bernadette; Greenland, Karen; Casimir, Amanda; Krajina, Danielle

Cc: Jansen, Luke; Hanson, Tony; Scanes, Lynda; ESA Ministerial Services; Brodie, Bill; Whittaker, Leone; Neale;
Michael; Soria, Jessie; Manuel, Tania; Wahren, Lee-Anne v :

Subject: RE: Requesting QTBs for December sitting - please aciion this email

Importance: High :

Good Afternoon

As QTBs were prepared 2 weelks ago I'm asking for you to review the index and update QTBs which require
amendments. If amendments are made then simply send me an email advising me of the QTB title and I'll replace it.
Please amend the TRIM record,’ '

Please see below for your business units TRIMV Hearing Folder —

Hearing Felder Business Unit

L Number ' :

[ %2011%169 Legislation and Policy Branch
%#2011*%1630 Emergency Services Agency
*2011%1634 ‘Office of Regulatory Services ‘
*2011%1638 ' Security and Emergency Management Branch
*2011%1642 " | ACY Corrective Setvices
201171640 ACT Law Couris & Tribunals

%201271641 Corporaie

An updated indexis attached — Please review this index.

Briefings are due to MSU by COB Monday, 28 November 2011.

1




Please phone me if you require assistance, happy to answer any questions you rnight have regarding the above.

Thanks Prue

|

Prue Warren

-a/g Assembly Liaison Officer

Ministerial Services Unit (MSU)
Ministerial and Business Information
Governance Branch

Justice and Community Safety Direciorate
Tel: 6205 1199
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JusTICE AND COMMUNITY SAFETY

QUESTION TIME BRIEF

Minister:  Attorney General
Correct and accurate as at: 245 November 2011

ISSUE: Retirement Villages

Context .
The regulation of retirement villages and the number of complaints received.

Talking Points

. Retirement villages are currently regulated by the Retirement Villages Industry Code of
Practice (the Code) made under the Fair Trading (Australian Consumer Law) Act 1992 (the
Act). As members would be aware, M:s Porter MILA introduced the ta ex e-dr
of the Retirement Villages Bill 20191 (the Bill) in-on 16 NovemberMay 20181.

e On 8 August 2011 the Productivity Commission released its report Caring for Older

Australians. This report recommends that State and Territory governments should pursue
nationally consistent retirement village legislation under the aegis of the Council of Australian
Governments. ' ' o

. The Office of Regulatory Services (ORS) receives a low number of complaints about ACT
- retirement villages. Since January 2008 there have only been five (5) formal complaints to
ORS about retirement villages. The complaints are complex and time consuming to resolve.

‘ Ba}ckground ,

On 5 May 2010 Ms Porter MLA tabled (the Bill) as an exposure draft in the Legislative Assembly.
The Bill was available for public comment until 22 September 2010. Ms Porter MLA is-expectedto
table-introduced the Retirement Villages Bill 2011a-Bilt in the Assembly for this-during theon 16
November 201 1sittings.

If introduced-and passed, the Bill would replace the existing Code under the Fair Trading
(Australian Consumer Law) Act 1992. This Code commenced in 1999 and is administered by the
ORS. The Code was developed to promote fair dealings in retirement villages and in response to
industry and consumer concerns about the way that some villages operated in the past.

The purpose of the Bill is to address identified areas of concern under the current Code and has
been designed to improve the protection currently offered to the residents and operators of
retirement villages. '

Past coniplain_ts about retirement villages have related to contracts, budget and fee setting, poor
behaviour by residents and bullying of residents by staff,

The ORS was working on a complaint from a resident this year where a village was scheduled for
redevelopment and as a consequence residents were to be relocated. The ORS worked with the
retirement village and the resident to find suitable alternative accommodation for the resident and to
resolve the costs associated with such a move. The resident has accepted the alternative
accommodation. It is understood that the resident will not suffer any financial loss with the move to
the new accommodation. '

Under the Code there is a Code Administration Committee consisting of residents and village
management. This Comunittee met on 24 September 2010 and on 13 May 2011 and discussed-a~._



range of issues pertinent to the regulation of retirement villages..

The Retirement Villages Residents Association have recently agreed to become part of the Code

~ TAdministration Committee, after initially believing that there was a contlict of inferest in being part
of this Committee.
hi August the Productivity Commission released its final -report which recommended that State and
 territory governments should pursue nationally consistent retirement village legislation under the
aegis of the Council of Australian Governments.

Cleared as accurate and complete as at 25-4 November 2011

Approved by: Mazk Brett PhillipsMeGabe : Ext: 55074

Action officer: Tania Manuel o o Ext: 53738
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ACT g  MINUTE
Governmeni ’ GPO Box 158 Canberra ACT 2601 | phone 02 6207 0500
WWW jUSLlCE act. gov.au

Justice and Community Safety

UNCLASSF[ED
Submission No B > | ( CQ(C)OS';
Schedule No Do . A GSes74| '
To: Attorney General _ Date Rec'd Minister’s Office (4(:/ i
From: Alg Executive Director, chisiation Policy Branch
Subject: Retirement Villages Bill 2010
Criticai Date: 15.11.2011 It is anticipated that this Bill may be introduced into the Legislative Assembly in the
° R November sitting week. )
e DDG 4f (0710
Recommendation

1. That you note the contents of this Brief.

Background

2. -Ms Porter tabled the Retirement Villages Bill 2010 as an exposme draft in the Legislative
Assembly on 5 May 2010.

3.  The Bill was available for public comment until 22 September 2010.

4. At the request of your office, LPB has discussed the Bill with PCO. PCO have briefed Ms
Porter about options to improve the Bill prior to the anticipated muoductlon in the November
sittings. It is understood that Ms Porter has accepted some of the issues raised with LPB, but
is considering others.

Issues _ '

5. The Retir ement Villages Bill 2011, 1f introduced and passed, would replace the Retirement
Villages Industry Code of Practice under the Fair Trading (Australian Consumer Law) Act

- 1992
6. The Code of Practice commenced in 1999. It is administered by the Office of Regulatory-

Services (‘ORS?) and was developed to promote fair dealings in retirement villages.

7. The ORS receives a low number of complaints about ACT retirement villages.

8.  The ORS anticipates that the number of* complamts would increase if legislation were
introduced.

9. The ACT Retirement Vlllages Residents’ Assoc1at1on (the ACTRVRA) Wthh represents

osidents, has indicated that it strongly supports legislation being introduced. '
10. —Of the ACTRVRA, has stated thal the leglslatlon would be an
insurance policy’ for when problems arise. ' o

11. The Retirement Villages Association (the RVA), which 1eplesems retirement village
‘operators, is opposed to the introduction of legislation.

12. The RVA has stated that legislation is unnecessary, that it could cause confusion among

' residents and owners and Jeopardlse the building of new retirement villages.

13.  The RVA has also commented that it is inappropriate to consider legislation at a time when
national legislative reform is being considered by the Productivity Commission. :

14.  On 30 April 2010 the Ministerial Council of Consumer Affairs (MCCA) briefly dlscnssecl
national approach to regulating retirement villages.

15. MCCA agreed that potential reform would be considered after the Productivity Commission

had made its recommendations to the Commonwealth Government in 1ts final veport uule;d/
“Caring for Older Australians”. : _ : . / 8 O W
UNCLASSIFIED \ﬁ/
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oo = 16— The-final-veport-was-released-by-the-Produetivity-Commission on-8-August20l—-—=- ==

17.  The final report recommends that state and territory governments pursue nationally consistent
retirement village legislation under the aegis of the Council of Australian Governments.

18.  One of the reasons for the Productivity Commission’s position is that the RVA. supports
nationally consistent regulation, especially in light of many 1eLuemem village opel ators

- establishing retirement villages in more than one jurisdiction.

19.  The Retirement Villages Residents’ Association (‘the RVRA) supports nat10nally consistent
legislation and opposes self-regulation of the industry by the RVA.

20. Tt is not known at this stage whether jurisdictions will adopt a national approach.

21.  The exposure draft Bill provided to Ms Porter raises complex legal problems.

22.  LPB has made a series of suggestions about the drafi provisions of the Bill to reduce the
possibility of the retrospective operation of the law, to ensure that the law does not displace or
duplicate the operation of other relevant law (such as the Agents Act or the Unit Titles Act)
and to make other technical changes. It is understood that these changes are being made. ‘

23.  Some of the provisions in the Bill may amount to an acquisition of property otherwise than on
just terms (infringing section 23(1)(a) of the Australian Capital Terriiory. Self-Government
Act 1988). In particular, the draft law provides that on registration of a retirement village, a
charge is established on the property for the benefit of residents. The charge takes priority
over existing charges (such as a first mortgage). The displacement of the priority of an
existing mortgage and other charges amounts to an acquisition of property and is beyond
power of the Assembly. Accordingly, following comment from LPB, the application of this
provision is being restricted to prospective charges to remove this risk. However, the
retention of the provision will mean that a financier of a retirement village is unable to acquire
a first mortgage. Because it is not know whether this would have the effect of making ACT
village developments unviable, it has been suggested that the commencement of the provision
be deferred until after a twelve month review of the legislation. It is not known whether Ms -
Porter will agree to this position.

24. The legislation imposes new regulatory functlons on the ORS. These new functions would
include the licensing of retirement village schemes, commencing action to stop unlicensed
operators and administering statutory charges. Additionally, the law provides new remedies

: through ACAT. No provision is made for any budget support for these func’uons

25. LPB would be willing to d1scuss these issues with Ms Porter further.

- Financial ][mphcatlons
26. This Bill is likely to impose costs on the retirement village market and ORS and the ACAT.

Internal Consuléation ‘ ' ' ; :
27. 'There has been officer-level consultation between the ation and Policy Branch, the ORS

and PCO.

External Consultation 3

28. The Bill has been released extemally for public consultation. IPB has recenily been provided
with a copy of the submissions received and Ms Porter has consented to the Directorate
discussing the Bill with PCO. That initial briefing with PCO has occurred. Further
discussion is occurting between Ms Porter and PCO (with LPB involvement, if nlecessmy)

Ben etus/u ensitivities

29. The RVRA and the ACTR‘J RA. support the Bill. Ihe RVA. does not support the Bill as it will
merease regulatory burdens on retiremnent village operators. g S
gulatory age op 3(;(/’
UNCLASSTRIED /
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30. The ACT is the only jﬁﬁ?&ﬁﬁ(ﬁ that does 1ot féﬁifa%g%étﬁeﬁiéﬁfvﬂlag‘@iﬁi&rimzﬁ?: T
legislation. o ‘ - '

31. The draft Bill has provisions which exceed the legislative power of the ACT.

Media Implications 7

32. It is likely that the introduction of the Bill and the isstie of housing for older people will attract

33.

34.

media interest.

The Canberra Times and the Northside Chronicle reported on this issue when the exposure
draft of the Bill was tabled in May 2010. There was further media attention given to the issue
in August 2010 and again in November 2010 when the ACTRVRA was constituted. There

was a more recent Canberra Times article on this issue on 5 September 2011. The media

articles are attached (Attachment A).

The media has generally appeared to be supportive of the Bill, with only one of the asticles
reporting on the position of the RVA. :

Julie Field

70522 ‘ Action Officer Stephanie White Phone 77207
‘November 2011 - :
g’

I:I Satisfactory .
I:I Unsatisfactory
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UNCLASSIFIED

“Submission No B
Schedule No
To: Aﬁomey General . . . Date Rec’d Minister’s Office  .../.../...
From: Al/g Executive Director, Legislation Policy Branch
Subject: ~ Retirement Villages Bill 2010
. Criﬁcal Date: 15.11 2011 . 1t is anticipated that this Bill may be introduced into the Legislative Assembly in the
) ' : . November sitting week. : :
s DDG dod
Recommendation
1. That you:: _
i) - note the contents of this Brief; and

ii) .- sign the attached letter addressed-to Ms Mal'y' Porter, MLA.

~ Background

2. Ms Porter tabled the Retirement Villages Bill 2010 as an exposure draft in the Legislative
Assembly on 5 May 2010. o ' -

3.  The Bill was available for public comment until 22 September 2010.

4. At therequest of your office, LPB has discussed the Bill with PCO. PCO have briefed Ms
Porter about options to improve the Bill prior to the anticipated introduction in the November
sittings. It is understood that Ms Porter has accepted some of the issues raised with LPB, but
is-considering others. ' '

Issues : ' :
5 The Retirement Villages Bill 2011, if introduced and passed, would replace the Retirement
Villages Industry Code of Practice under the Fair T vading (dustralian Consumer Law) Act
1992.- - : : ‘ '
6. The Code of Practice commenced in 1999. It is administered by the Office of Regulatory
Services (‘ORS’) and was developed to promote fair dealings in retirement villages.
7. The ORS receives a low number of complaints about ACT retirement villages.
~ The ORS anticipates that the number of complaints would increase if legislation were
introduced. I '
9. The ACT Retirement Villages Residents’ Association (the ACTRVRA), which represents
residents, has indicated that it strongly supports legislation being introduced. '

10. qof the ACTRVRA, has stated that the legislation would be an
“insurance policy’ for wien problems arise. o '

11. The Retirement Villages Association (the RVA), which represents retirement village
operators, is opposed to the introduction of legislation. _

12.  The RVA has stated that legislation is unnecessary, that it could cause confusion among
residents and owners and jeopardise the building of new retirement villages. _

13.  The RVA has also commented that it is inappropriate to consider legislation at a time when

national legislative reform is being considered by the Pro ductivity Commission.

o0

14.  On 30 April 2010 the Ministerial Council of Consumer \ ffairs (MCCA) briefly discussed a
national approach to regulating retirement villages. '
. ' TN,
~ \
UNCLASSIFIED L
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_15 .,f,MCCAzggr,e,ed_that,pgcentiaLrefmmw‘ouldbe,considered. after the Pro ductivity Commission.-.

had made its recommendations to the Commonwealth Government in its final report titled
-“Caring for Older Australians”. ‘ _

16.  The final report was released by the Productivity Commission on 8 August 2011. . _

- 17. The final report recommends that state and territory governments pursue nationally consistent
retirement village legislation under the aegis of the Council of Australian Governments.

18.  One of the reasons for the Productivity Commission’s position is that the RVA supports

. nationally consistent regulation, especially in light of many retirement village operators
establishing retirement villages in more than one jurisdiction. '

19.  The Retirement Villages Residents’ Association. (‘the RVRA’) supports nationally consistent
legislation and opposes self-regulation of the industry by the RVA.

20. Tt is not known at this stage whether jurisdictions will adopt a national approach.

21.  The exposure draft Bill provided to Ms Porter raises complex legal problems.

22.  LPB has made a series of suggestions about the draft provisions of the Bill to reduce the
possibility of the retrospective operation of the law, to ensure that the law does not displace or
duplicate the operation of other relevant law (such as the Agenis Act or the Unit Titles Act)
and to make other technical changes. It is understood that these changes are being made.

23. Some of the provisions in the Bill may amount to an acquisition of property otherwise than on
just terms (infringing section 23(1)(a) of the Australian Capital T. erritory Self~-Government

+ Act 1988). In particular, the draft law provides that on registration of a retirement village, a
charge is established on the property for the benefit of residents. - The charge takes priority
over existing charges (such as a first mortgage). The displacement of the priority of an
existing mortgage and other charge amounts to an acquisition of property and is beyond power
of the Assembly. Accordingly, following comment from LPB, the application of this
provision is being restricted to prospective charges to remove this risk. However, the
retention of the provision will mean that a financier of a retirement village is unable to acquire
a first mortgage. Because it is not know whether this would have the effect of making ACT
village developments unviable, it has been suggested that the commencement of the provision
‘be deferred until after a twelve month review of the legislation. Ttis not known whether Ms
Porter will agree to this position. . -

24.  The legislation imposes new regulatory finctions on the ORS. These new functions would -
include the licensing of retirement village schemes, commencing action to stop unlicensed
operators and administering statutory charges. Additionally, the law provides new remedies
through ACAT. No provision is made for any budget support for these functions. '

Financial Implications _
25. This Bill is likely to impose costs on the retirement village market and ORS and the ACAT.

Internal Consultation » ’
26. There has been officer-level consultation between the We ORS

and PCO.

External Consultation . _ :
27.  The Bill has been released externally for public consultation. LPB has recently been provided
with a copy of the submissions received and Ms Porter has consented to the Directorate

discussing the Bill with PCO. That initial briefing with PCO has occurred. Further

discussion is occurring between Ms Porter and PCO (with LPB involvement, if necessary).

. v
\_//
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" Benefits/Sensitivities

28.

29.

The RVRA and the ACTRVRA support the Bill. The RVA does not support the Bill as it will
- increase regulatory burdens on retirement village operators.

The ACT is the only jurisdiction that does not regulate retirement villages in primary

legislation.

30. The draft Bill has provisions which exceed the legislative péwer of the ACT.
Media Implications _
31. Itis likely that the introduction of the Bill and the issue of housing for older people will attract

32.

33.

media interest. .
The Canbeira Times and the Northside Chronicle reported on this issue when the exposure
draft of the Bill was tabled in May 2010. There was further media attention given to the issue
in August 2010 and again in November 2010 when the ACTRVRA was constituted. There
was a more recent Canberra Times article on this'issue on 5 September 2011. The media
articles are attached (Attachment A). ' :
The media has generally appeared to be supportive of the Bill, with only one of the articles

" reporting on the position of the RVA.

Julie Field .
70522 Action Officer Stephanie White Phone 77207

October 2011 o
. AGREED/NOT AGREED/NOTED/DISCUSS

Simon.Corbell MLA ..... e e ... Ag....

[]
i

- Performance Assessient
Satisfactory -
Unsatisfactory
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Exposure Draft of the ACT Retirement Villages Bill 2010
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On 5 May 2010, Labor MP Mary Porter tabled an exposure draft of the proposed
Retirement Villages Bill 2010 for the Australian Capital Territory.
The Bill is open for consultation until 22 September 2010, after which time a revised
version of the Bill is intended to be tabled - sometime after the February 2011
parliamentary sitfings. read more...
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Exposure Draft of the ACT Retirement Villages Bill 2010

By nd T Gadens Lawyers, Sydney

On ay , Labor MP Mary Porier tabled an exposure draft of the proposed
Retirement Villages Bill 2010-for the Australian Capital Territory.

The Bill is open for consultation until 22  September 2010, after which fime a revised
version of the Bill is intended to be tabled - sometime after the February 2011
parliamentary sittings. . :
The Bill heavily borrows from the language and concepts of other jurisdictions especially
Queensland. However, Queensland’s retirement village industry is significantly more
mature and larger than the ACT’s. There are more than 250 registered refirement
village schemes in Queensland as compared fo the ACT’s 28 retirement villages, and it
must be asked whether such a comprehensive regime, which suits an industry the size
of Queensland’s, is suitable for the much smaller ACT.

% The Bill seeks to introduce a ‘orie size fifs all’ approach, which in the circumstances
could be said to give rise to an unnecessary, excessive, even stifling, ‘over regulation’ of
the industry in the ACT.

¢ Some key proposals in the Bill which can be criticised as being ‘over regulation’ are:

® forcing operators to ‘buy back’ residents’ premises within 30 days of the resident

¢ leaving '

® the requirement for a Public Information Document as préscribed

© the extension of the ‘cooling off period to 21 days o A

@ requiring the 'operator io share liability for recurrent charges for general services
with a former resident 90 days after they vacate

@ limiting increases in recurrent charges for general sefvices to changes in the
Consumer Price Index unless residents have passed a special resolution for a

larger increase :
o G

itee Mmeetings =

® introducing a prescribed methbd for resolving retirement Villége disputes.

® the introduction

the intfoduction of d ; S - sidents

" Any submissions from operators and other stakeholders on the proposed Bill are due by
22 September 2010. Any operators who would like a copy the proposed Bill and
Consultation Outline or who need assistance. with preparing submissions to MP Mary
Porter on the Bill, please contact us using the details ahove.

Foreing operators fo ‘buy back’ premises within 30 days

Section 46 of the proposed Bill requires operators to ‘buy back’ residents’ premises by
refunding their ingoing contribution within 30 days. It applies wheére a resident
terminates their residence contract by giving the operator one month’s notice, .
Forced ‘buy backs’ are not uncommon and exjst in other jurisdictions. For example, in
New South Wales, an operator must refund ingoing contributions paid by residents who
are ‘non registered. interest holders’ within six months. However, the 30 day 'buy back’
requirements in section 46 of the proposed Bill are more onerous for operators and are
unmatched in any other state or territory.

Such a requirement s likely to cause increased pressure on operators' cashflows,
Financiers o the ACT retirement village industry are also likely to have difficulty worling
with such strict ‘buy hacl¢ obligations.

The Puhic Information Document .

The Bill says that operators must provide prospective residents with a Public Information
Document (PID) which is borrowed directly from Queensland’s PID. The conient of the




e PID-isprescribed-in-the-Bill-and-the Bill adopts-similar_terms-to-those.-used.in_section.74.__ : e

--- -— - - - -of the-Refirement-Villages-Act-1999-(QLD): : -
When complete with all of the information an operator is required fo incorporate in if, the
PID will be close fo 30 pages long and contain a large amount of generic and general -
information. Prospective residents are likely to be given this information numerous times
if they make enquiries at more than one village. Anecdotal evidence in Queensland is
that prospective residents are put off reading the whole PID when deciding whether fo
move into a paiticular retirement village. Co ' :

A PID is said to be necessaiy in the ACT to address concerns that existing information
about retirement villages provided by operators is ‘excessive and difficult to understand'.
One should question the usefulness of a document as large as the PID if the policy
intention is to make information about retirement villages more accessible and
understandable for prospective residents. .

Extending the ‘cooling off’ period to 21 days

Under the Retirement Villages Industry Code of Practice (1999) prospective residents
currently have a five business day ‘cooling off' period.

Under the Bill, a 21 day ‘cooling off’ period is proposed from the date the residence
contract is signed or, if the contract is contingent upon a later event, the date the later
event oceurs. More impoitantly, the operator is not entitled to receive the ingoing
contribution until the end of the 21 day period. .During this time, the resident may
terminate their residence -contract, without penalty and the operator must immediately
refund to the resident any money they paid under their residence contract including their
ingoing contribution. The ‘cooling off' period is not ended by the resident moving into.
premises in the retirement village.

The ‘cooling off* provisions in the Bill attempt to imitate the ‘seftling in period’ which
exists in other jurisdictions; however the Bill contains none of the protections for
operators which other states have provided. The operator is not given any entitlement to
rent while a resident occupies premises in their village and is not able to recover its
costs or -aniy-otiieiféés in relation to the resident's occupation of premises in the village.
The requirements that the operators hold residents ingoing contributions in trust and
immediately. refund them if a resident terminates during the ‘cooling off’ period is likely to
impact operator's cashflows. - _ _

Former resident and operator to. share liability for recurrent charges

Operators will become liable for a proportion of recurrent charges for general services
after 90 days from the date the resident vacates their premises if the premises are not
re-leased or sold. The operator’s liability will be in the same proportions in which it
_shares in capjfal gain with a resident. After nine months, the operator bect ‘e_%,-ggl_

SFresponsible HkE§ing reciregiichargesdn respecf of a vacant unit’ir‘réé"ﬁé%%é'“df’ afy

£ capital gaimghare. This isga significant c{ep‘arture 'om othegrjurisdictions. %
Under. the .Code, this issue;has largely kieen left toghe determined by the residepf;and

"fﬁ%‘féﬁ%ﬁnder the terms of their residence cofttract and the provisions of the" Bill
would override the terms of contracts operators have with existing residents. :
The provisions in the Bill appear unnecessary given that operators and residents have
heen successfully working under the Code for sometime. .

fncreases in recurrent eharges for general seivices limited to CPI

The Bill proposes to require operators fo limit percentage Increases in recurrent charges .
for general services to the change in the Consumer Price Index for Canberra. While
residents will be able to approve an increase exceeding CPI, such approval requires a
special resolution at a meeting of residents. This is unlike other jurisdictions where
budgets are, in the main, passed by a majority vote..

While limiting increases in recurrent charges to CPl is clearly the approach preferred by
residents, it fails to have regard to the actual cost increases faced by many operators
from year to year, which in most cases exceed CPIl. -

The only expenditure to which the fixed increase regime will not apply are rates, taxes
and levies charged by the Commonwealth or the ACT Government, increases in awards
for salaries or wages of village staff, insurance and confributions to the long term
maintenance fund or maintenance reserve fund. This mirrors other jurisdictions such as
Queensland and New South Wales. '

Statutory Charge over retirement village land

The Bill proposes that a stafutory charge apply to land used for regisiered retirernent
village schemes. As all operators raust register their villages as retirement village
schernes prior to entering into a residence contract, the statutory charge is intended to
apply to all villages In the ACT. This is similar to the statutory charge which applies to

Queensland.
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While the charge exists over all registered retirement village schemes, the security it
provides appears fo be limited to those residents who do not own or_ have a._leasehold-

I ,;:inierest:in:their;premise's.—lnefdeﬂﬁitlon’provided’iﬁtf@ Bill as to which residents ‘own’
their premises lacks clarity and should be improved. _
Religious and charitable organisations may apply fo be exempt from the statutory
charge, however this must be done prior to registration of a retirement village scheme.
Detailed rales for the conduct of residents’ committea meetings

resident from participating in a residents’ committee. :

This simple, streamlined approach to resident meetings Is to be replaced under the Bill
with an entirely new regime. The new rules detail how decisions at meetings of
residents’ committees may be made, how votes are cast, how proxjes are appointed by
residents and the quorums required {o transact business at residents’ commitiee
meetings. . ’ )

Resolution of retirement vitlage disputas v

A detailed regime for resolving retirement village disputes is set out in the Bill.

Importantly, it requires operators and residents fo attempt to negotiate a resolution to the

_dispute prior to applying to the ACT. Civil and Administrative Tribunal,
. If the dispute cannot be resolved informally, the parties may apply to ACAT which will
have powers to make a wide range of orders in relation to the dispute.

A process for resolving disputes informally through a Disputes Committee already existg

under the Code. It is questionable whether the proposed provisions in the Bill will
achieve a quicker resolution of disputes than the regime that exists under the Code,
# One size does nof fit afl for the ACT
It is suggested that more work needs to be done before a revised version of the Bill is
infroduced to parliament in February 2011. Recently, discussions with parliamentary
members have indicated that the introduction of a new hill may bhe deferred until late
2011, however operators should not rest on their laurels, o
Operators and government must find a workable halance between the two key stated
objects of the legislation, namely to provide protection for consumers in the retirement
village industry and to encourage continued growth of the industry in the ACT.
Legislation in the form of the proposed Bill will operate contrary to the latter stated

. object and, as indicated in this article, arguably does so in an unnecessary and severely

excessive way. It may have the unintended consequence of discouraging further
development in the ACT.. ' -

This report does not compriseligal advice and neither Gadens Lawyers nor the authors accept any responsibitity
. SR . . i !
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M : CNy
Mary Porter AM MLA 7 kﬂ , {f Q;/l
Member for Ginninderra : N ,/”x{)"
C/- ACT Legislative Assembly . -»:R_w/— .
GPO Box 1020

CANBERRA ACT 2601

D.ear Ms Porter

Following our recent meeting and your request for a comment from me on new legislation

being proposed by you, | provide the following. As [ understand our meeting, the intended

legislation deals with a range of issues in relation to the operation of Retirement Villages.
~Your request of me was for REIACT to provide some comment on a specific section of the

legislation as covered in Division 6.3 of the proposed Act, being the Reselling of '
accommodation units. | trust you find the following is pertinent.

Background _
As noted at our meeting | have been involved in agency practice and the property sector in

the Canberra area since 1970. While RetirementViIla'ges have not been an area in which |
have been greatly involved, 1 did do an extensive report on this market segment for a client
group some 20 years ago. At that time | visited most of the then Retirement Villages in the
ACT, as were operating then. | undertook inspections of the facilities and spoke with the
management about their operations and [ also visited Villages interstate. Hopefully this
affords me some understanding of the. basic issues at least, however, | will restrict my
comments to the nominated topic. o

Given the request is to comment on issue of law |1 must caution that t am not a lawyer.
However, | have been an agent for a long time and | believe that | am reasonably familiar with
‘the legisfation governing agency practice in the Territory and over the years | have had:
involvement with a range of regulatory personnel in regards to the interpretation of the Agents

Act, in its s various forms.

The Issue
On the issue of the reselling of accommodation units, you stated that you wanted some

comment on the practice of the retirement village handling the sale of what are known as “Self
Care” on behalf of a resident or past resident. That is the practice where the management of
ihe village management exclusively deal with the buyers and sellers.

| did mention at our meeting that | was aware of the involvement of the management in the
sale of property with retirement villages, but it has not corme up as an issue in my time on the
Council of REIACT, that is until now. [n any eveni | did say to you that | {eli there are
questions as fo the appropriateness of this practice and | say this for the following reasons:

PO Bo:: 22 Deakin West ACT 2600 tel (02) 6282 4544 fan: (02) 5285 1960
vy rejact.com.au



over the pricing of the property. However, I am aware that this level of control is at
times accepted by the buyers at the time of the initial purchase; C

s While the appropriateneés of the price control of the village may be a contractual
‘matter, the other issue js the legality of the village management acting outside of the
law, in this case the Agenis Act, is another topic altogether. ' '

You said that your intention was to see the sale of accommodation units opened up to market
forces and that the sale of the accommodation units should be handled by licensed and/or
registered real estate agents. You saw that [atter in-particular offering a greater opportunity
for the resident to exercise a greater level of confrol over the process, especially given the

nature of agency practice and the additional responsibilities and transaction requirements that-

exist under the Agents Act.

Advice & Comment : _
I have included as an attachment to this correspondence various extracts of the Agents Act

" 2003 (the Act), which | see as pertinent to the issue. | confirm my advice that | see the sale of
accomimodation units by the village management could be a breach of the Act, that is unless
the people handling the sale are licensed and/or registered agents. I provide the following in

support of this view.

A. Under Part 1 section 6, there is a list of exceptions to the Act. 1 am not aware that
retirement villages meet the criteria. As such, they may be liable for prosecution as
detailed in Part 1 séction 5 of the Act, which refers to the application of the Criminal

Code, '

B. ltis Part 2 section 8 that | see as critical, | cannot see that the actions of village
management as being anything other dealingin land as referred to in section 8(2)(a)
and section 8(2)(b)())&(ii). And for the purpose of clarity I refer you to the definition of
land in the Act, which is: -land includes an interest in land. | would suggest that the

meaning of this, as | understand the law, is that the sale of property sitting on a piece
of land is covered by the Act. . ,

If the view | have expressed is correct of course then the next issue for the village
management is that they are in breach of Part 3 Division 3.1 section 18, and in that
section | refer to subsection (2), which states: - An offence against this section is a
strict liability offence. Thatis, if you are not an agent when you are doing things
that require you to be, then there is little that a person can do as the fact of a breach

brings the Act Into play.

C. As detailed in Division 3.2 section 24, it would be possible for retirement villages to
become licensed as agents. However if they were to be licensed then they would fall
under the provisions of Division 3.4 of the Act, Occupational discipline. While they
already may well be required to meet the obligations of the Fair Trading legislation, as
agents there are more requirements for specific compliance under the Act which
governs agency practice. ‘In particular Division 5.4, Conflict of interest would be an
area on interest. It seems to be that this may well be one of the provisions of the Act
that you are seeking to have employed through the proposed legislation,

‘f., __lt seems that the village management as dpposed,to,theLmarket:imboses—itsfinﬂuenee:;—*— :

3
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D. | have included sections from Division 55. In particﬁlar section 78 &.79 which have

— *’”ﬁfgffﬁ@f!genefitiqﬁensuringétruthfin:adueriising’l,,,while section 88 deals specifically with

false representations to sellers or buyers.

E. -There are also additional provisions in the Regulations to the Act which provide yet
additional protection for consumers. | note two areas: _
« Nature of agreements that an agent must enter into with a principal.
o Rules of Conduct, which places yet further conditions on an agent over and
above a normal commercial transaction. ) : '

Conclusion
| trust this provides you with the understanding that you require. REIACT would be supportive

of any move to ensure that all persdn_s dealing in the sale of property, that are not the owners
of that properiy, are covered by the Act. While I have been advised that such a position is
self serving given my position as head of. REIACT, my response has always been to agree. |
acknowledge that while | am seeking to protect my members interests, in so doing | am also
seeking the enforcement of the protection provisions of the Act being available fo all. No one
has ever successfully argued that there should be different rules for the same activity,

irrespective of the people.

] look forward to advice on the p'rogress of the proposed legislation.

'Kindesf. Regards




Extracts from Agents Act 2003
for advice to Mary Porter

Part 1 ‘ -
5 Offences against Act—application of Criminal Code et
'  Other legislation applies in relation io offences against this Act.

Note I Criminal Code ) ' .
The Criminal Code, ch 2 applies to all offences against this Act (see Code, pt
2.1). B : ) .
The chapter sets out the general principles of criminal respoﬁsibility (including
burdens of proof and general defences), and defines terms used for offences to
which the Code applies (egconduct, intention, recklessness and stricd

Linbiliy). .
Note 2 Penaliy units ’ :

The Legislation Act, s 133 deals with the meaning of offence penalties that are

expressed in penalty units. '

6 Application of Act
| This Act does not apply to the following:

(a8 an executor under a will or an adminis
administration;

' -(b) a trustee of a deceased estate;

© the public trustee; -

(d) atrustee company under the Trustee Co;npanies Act 1947 éxercising
functions under that Act;

(e) an administrator, a receiver or a liquidator under the Corporations
Act; :

(f) a manager under the Guardianship and Management of Property Act
1991, o

() abailiff;

(h) a sheriff;

(i) another court officer;

() alawyer exercising the finctions of a lawyer;
(k) aMinister; |

(1) en entity prescribed by regulation.




Palt 2 | Key’? concepts

8 Carrying on business as real estate agent
(1) A person carries on business as a real estate agent if the person provides,
or offers to provide, a real estate agent service for a principal for reward.
(2) Each of the following is a real estaie agent service.
(a) buying, selling, exchanging, leasing, assigning or otherwise
disposing of land; .
(b) negotiating with, or inducing or attempting to induce, a person to—
() buy, sell, exchange, lease, assign or otherwise dispose of land;
or - : _
(ii) enter into, or make or accept an offer to enter into, a contract to
buy, sell, exchange, lease, assign or otherwise dispose of land;
(c) collecting payments under a lease; _
(d) collecting payments under a mortgage of land or payments under a '
" terms contract for land; o :
(e) -acting as manager of an owners corporation for a units plan;
(f) any other service prescribed by regulation for this section.

iR Tgiremoge any doubt, a person does not carry on business as a real estate
pgonly because the person carries on business as a stock and station

Part3 . Licensing of agents
Division 3.1 Agents o be licensed
18  Real estate agents must be licensed

1) A person commits an offence if—
p
(a) the person isnota licensed real estate agent; and
(b) the person—
(i) carries on business as a real estate agent; or
(i) pretends to be a licensed real estate agent. .
Maximum penalty: 100 penalty units, imprisonment for 12 monihs of
both. : '
2} An offence against this section is a sirict liability offence.
g
(3) This section does not apply to the provision of a sexvice by 2 person 1
" person is otherwise licensed fo provide the service. :

Tihe
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disqualification for licences

Eligibility for licences

An individual is eligible to be licensed if the commissioner for fair trading
is satisfied that the individual—

(@) is an adult; and |

(b) has the qualifications required under section 25 for the licence; and
(c) is not disqualified under section 27 (People disqualified from beiﬁg

licensed) or section 51 (People disqualified from being registered);

and

'(d) for a travel agents licence—the individual is eligible under section 26

(Additional eligibility grounds for travel agents).
A person in a partnership is eligiblé to be licensed if the commissioner for
fair trading is satisfied that— _
(a) the person is eligible to be licensed under subsection (1); and
(b) no person in the partnership is disqualified under section 27 or
section 51.
A corporation is eligible to be licensed if—

(a) the commissioner for fair trading' is satisfied that no director of the
~ corporation is disqualified from being licensed under secti®®i27; and

(b) at least 1 director of the corporation holds a licengs of the same kind, -

However, a corporation is eligible to be licensed as a travel agent if—
(a) the commissioner for fair trading is satisfied that no director of the
corporation is disqualified from being licensed under section 27; and
(b) at least 1 director of the corporation satisfies the eligibility
requirements of section 24 (1) (a) to (c); and '
(c) the corporation satisfies the additional eligibility requirements in
section 26 (1) (Additional eligibility grounds for travel agents).
To remove any doubt, a regulation may provide that a person may be
issued with an agents licence with stated conditions if the person does not
have stated qualifications.

Division3.4 °  Occupational discipline—agents

Note Under the Fair Trading (Consumer Affairs) Act 1973,s 17, the commissioner for
fair trading may receive and investigate complaints in relation to the supply of
goods and services or the acquisition of interests in land.

.
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‘Division 5.4 Conflicts of interest

77 Agents must not act for buyer and seller of land
(1) An agent commits én offence if the agent acts as agent for the buyer and
seller of the same land at the same fime.
Maximum penalty: 100 penalty units. _
(2) An offence against subsection (1) isa strict liability offence.

Division 5.5 Advertisements and other statements

78 When is a statement published?
A statement is published if it is—
(8) included in a newspaper, periodical publication or other publication;
or - '

(b) publicly exhibited in, on, over or under a building, vehicle or place
(whether or not a public place and whether on land or water), or in
the air in view of people on a street or in a public place; or

(c) contained in a document given to someone or left on premises where
someone lives or works; or '

(d) broadcast by radio or television; or . _

() electronically disseminated by other means (for example, by
inclusion on a website). ' : S

Note An example is part of the Act, is not exhaustive and may extend, but does not
limit, the meaning of the provision in which it appears (see Legislation Act, s
126 and s 132). ' c

79 False or misleading advertisements
(1) Anagent commits an offence it—
(a) the agent publishes an advertisement; and ,
(b) the advertisement contains a statement about the agent’s business;
and . _ :
(c) the agent publishes the advertisement knowing that, or being reckless
about whether, the statement—
() is false or misleading; or
(i) omits anything without which the statement is misleading.
Maximum penalty: 100 penalty units.
(2) Subsection (1) (¢) (i) does not apply if the stateraent is not false or
misleading in a matevial particular, ‘

/S



(3) Subsection (1) (c) (ii) does not apply if the omission does not make the
statement misleading in a material particular,

False representations fo sellers or buyers
(1) Anagent commits an offence if the agent—
(a) acts for a seller of land; and

(b) makes a dishonest representation about the agent’s estimate of the
selling price of the land—

@) to the seller; or
(ii) to abuyer; or
(iii) in an advertisement or other publication.
Maximum penalty 100 penalLy units.

() A registered salesperson commits an offence ifthe
salesperson—

(a) isemployed by a hcensed agent Who is acting for a seller of land; and

(b) makes a dishonest representation about the salesperson’s estimate of
the selling price of the land—

(1) to the seller; or
(ii) to abuyer; or
(iii) in an advertisement or other publication.
Maximum penalty: 100 penalty units.
(3) For this section, a representation is dishenest if—

(a) the representation is dishonest according to the standards of ordinary
people; and

(b) the maker of the representauon knows that the representatlon is
. dishonest according to those standards.




White, Stephanie

——— From-. . . __Quinton, Peter

Sent: Tuesday, 8 Novehber'f)T1"71'6:‘1§Am' T
To: White, Stephanie

Subject: Emailing: Retirement Villages Bill - Submissiong _
Attachments: urement Villages Bill - Submission -

Your message is ready to be sent with the following file or link attachments:

-Retir‘_ement villages Bill - Submission ——

Note: ‘To protect against computer viruses, e-mail programs may prevent. sending or
receiving certain ‘types of file attachments. Check your e-mail security settings to
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Retirement Villages Bill 2010
Exposure Draft

Personal Submission

1. Retirement Homes need to be required to give residents ongeing tenure despité
cogaiheir néed from time to time to undertake modegnisation / xggavejopment.

About 8 years ago a good fiiend of mine bought an independent-living retirement unit at
a retirement home which includes a hostel and nursing facility in Canberra. This facility
was built using funds raised and donated by the community (and supplemented by
payments from the government and residents) to provide accommodation for older pepole
of lesser financial means. Soon after, the Board of Management was taken over by
people who set about to upgrade and increase occupancy by providing flash facilities for
retiring baby-boomers. The existing residents were told that, as the new unifs were
‘progressively built and their-older ones had to be demolished, they could either pay the
extra hundreds of thousands of dollars for the new units or sell their units to the
management and leave. My friend was so shattered by the loss of her security (there was '
no way she could buy a new unit) that she became extremely depressed. She got a lawyer
to write to management, but the facility's CEO responded by meeting my friend alone and
making an arrangement to buy her out. 1believe she was grossly underpaid for her unit,
as there was no longer a real market. Due to her depression she was unwilling to fight,
bought a demountable unit interstate and then, on the edge of crisis, went into hospital
care back in the ACT. '

The social worker at the hospital found her a unit she could just afford in a church-run
retirement village with right-of-entry to an attached nursing home in the ACT. She asked
the right questions when buying and was told that although they were to fully redevelop
the facility, all existing residents would be accomodated during redevelopment and
rehoused in the new units at no additional cost. This assurance was repeated to all
residents ata meeting to view the plans for redevelopment. They were also assured of

having a guaranteed place in the hostel and nursing home facilities if and when they |
reached the point of requiring this. . _ S 4

There has been some management furnover, and 6 weeks ago the residents were told that
they would be given 12 months notice "to make alternative arrangements" before their
units are demolished and replaced by much more expensive ones. Upon leaving they
would be refunded the amount they paid, years earlier, to enter. This will be far too little
to buy ANY alternative accomodation, but too much for them to be eligible for public
housing. They would have to spend their refund on rent until they met public housing
criteria, then apply for public housing and hope their money lasted a couple of years until
a place became available. '

Despite having done everything right in terms of saving for retirement, buying into a
suitable vetirement facility, and asking the right questions, these residents faced being

277/



discarded by aged care organisations casting off their existing lower-income residents in
théir quest to atfract larger numbers of better-heeled residents.’

The residents were appalled. When they confronted the spokesperson for the retirement
village with the undertakings they had been given, they were told "Those were made by a
previous Manager who wasn't entitled to say that" and "A new national manager is being
appointed. Iwill wait until he is in his position and can give a definitive response. I will
report back to you i & ¥veeks". o

It was a period of extreme stress and anxiety for the residents. One resident was seen

walking through Civic in tears on several different days. My friend, despite élready being

on sleep-causing anti-depressants, found sleeping harder and harder to get as the
anouncement day approached. I contacted management to alert them to theé terrible strain
the residents were under. However, nothing was done to shorten the wait or re-assure
residents.

* Thankfully the organisation decided to largely honour the undertakings its staff had given
to residents. Despite this, they all have to be relocated before the redevelopment and none
will be rehoused in the new complex. The organisation will pay to relocate them in other
retirement villages. Now my fiiend is torn as to what to seek. Whatever she chooses will
require waiting for a vacancy to arise. It is very difficult (expensive and arduous) at her
age to travel to check out the options, most of which are interstate. What if she dislikes
what she chooses? '

She says, "I was very happy where I am. My choice is to stay right where I am in my |
humble old unit. But I ddnft have that choice." '

sShe also has her companion, a deaf cat to consider. She had to get special permission to
bring her cat when she moved in. She will have to apply for this wherever she goes.
What if they won't let her and she has to choose between having her cat killed or hoping
another place where she can have her cat will come up? '

=3

flife existing résidents no longer have the financial, physical or psychological capacity
to deal with finding another home. ' :

%‘here 1s a need fpr renewal of and new investment in aged care facilities, but at this stage

The draft legislation needs to place on registered proprietors of retirement villages a clear

obligation to provide suitable accomodation for existing residents if they decide to
rebuild a facility.

Section 17 allows an operator to just toss in the towel and give residents a couple of -
months' notice. In fact, the only time reference is at s17 (iv), allowing residents 60 days .
to object. No other details of how such an obj ection will be handled, or the timeframe
residents have to find alternative accomodation is defined. Operating a retirement village
needs to be a long-term commitment because it involves providing care for people who
have limited capacity to find an alternative. This part of the legislation needs to define



minimum protections for residents (and the ACT Government, which may have to
respond to the consequences) if operators decide to give residents notice.

The legislation needs to define how matters unanticipated by residents will be handled.
Allowing individual appeal requires the aged and infirm to act individually. The Act
should set the standards all retirement villages should satisfy in their contracts with
residents. For example, what rights of tenure residents have; how they will be looked

_ after in the event of redevelopment, change of management ownership, or closure; what
happens if, due to management decisions, there is no real market for residents to sell their
unit; a minimum period from management notifying residents of a decision to redevelop/
sell/ close/ etc and when residents have to relocate; how residents' money is held and
released in such circumstances; etc. Seetion 48 does not apply to this type of notice.

2. Pets. - . :
Companion animals are very important to many elderly people. The strict rules of many
retirement villages impose a cruel decision on both prospective residents and animals.
The decision a prospective fesident has to take to kill or abandon their pet in ordef to
accept arare place in a retirement village can precipitate depression that continues until
their own death. The anxiety when facing a retirement village meeting decision about
whether to allow a pet is similarly stressful. '

Retirement villeiges shouid be required or encouraged to be designed to enable certain
companion animals to be permissible. Then people can plan to have an appropriate
companion animal by the time they are needing a place ina retirement village.

This should be encouraged by-the government giving dispensations to those retirement
villages that are designed to accomodate appropriate companion anima '

I'm éertain the RSPCA could provide advice on how this could best b}

3. Miscellancous Comments

526 (1) () (i) & (iii) ’ ’

Surely the public information document and unsigned ancilliary contract should be

provided PRIOR to entering into a contract, so people can see what they are signing up '

to. 1have heard of strata title companies having two versions of this documentation so

people ‘don't realise that what they signed up to differs from what they THOUGHT they
" were signing up to (and even what they got their solicitor to check). :

535
Residents of retirement villages are the last people to be able to pursue payers in order to
recover debts. The crown penalty in 33 and 34 should be higher as a disincentive.




s61 : :
Why does a resident have to wait at least 7 days to see a requested document? This
would be a huge chiink of 14 days' notice t to vacate if a relevant doctiment was held by

management,

s70 -
‘There needs to be an excep’uon stated where units are commg up for demolition or

interior refurbishment, as it would be ridiculous for occupants to pay to make good a unit
only for it to be flattened, when they are already facing eviction.

§73-4 and 190 (4) .
These need to anticipate the eventual circumstance that there will be no market when the

place 18 bemg closed or redeveloped.

s75
21 days after SALE is a long delay for the operator to tell a re'51dent the contract is void.

A prospective resident is likely to have incurred packing, removal, utility and
considerable other charges. The sale of their previous property is likely to have been
signed and they may have moved into the retirement village. This needs much more
detailed consideration. .

SSZIS (2) (c) and (4) :
Management needs to be réquired to provide and retain all previous versions as weH as
the current one in the Register, as. many residents will have entered urider terms described
in the earlier versions, which may need to be verified. Records should be kept for at least
35 years, as many residents may survive that long in a retirement Vlllage

Happy to discuss.
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Ms Katy Gallagher MLA - - . ' CUTT taloiaTrr,
Chief Minister g : £
ACT Legislative Assembly
London Circuit
CANBERRA ACT 2601

Dear Ms Gallegher \/4%9&\

| am writing to you regarding the Retirement Villages Bill 2011 (the Bill), partlculariy the
concerns express _ Hlndmarsh Living in relatlon to the Bill.

As you may remember, | have preVlously written to you on 9 December 2011 regardmg this
same issue. In my letter to you, | made an undertaking to contact Hindmarsh Living and
- discuss with them their concerns. : :

| can advizemyou that'| met with representatives-of Hindmarsh Living, along with
representatives of the Retirement Villages Association, Goodwin Aged Care Services and the
lllawarra Reilrement Trust, to discuss their concerns about the Bill.

During the course of the meetmg | was informed that Hindmarsh Living’s unease about the Bill
arises from the cost of organising their operations in a manner consistent with that set out in
the Bill. Hindmarsh Living also expressed some concern about the period for the refund of
ingoing contributions; however, it appears that this anxiety arose largely as a result of a
misreading of the relevant clause of the Bill. o

During the meeting | also made an undertaking to speak to the Attorney-General, Mr Simon
Corbell MLA, about the feasibility of carrylng out a Regulatory Impact Statement in relation to
the Bill.

| Wl” continue to keep you informed about my work on the Bill. If you have any further
questions about the Bill please do not hesitate fo contact me.

Yours sincerely-

N

Mary Porter AM MIZA
Member for Ginninderra

Legislative Assembly for the Australian Capital Territory -

Civic Square, London Circuit (GPO Box 1020) Canberra ACT 2601

T (0?2) G205 0439 F (02) 6205 3109 E secretariat@parlisment.act.gov.au W vavevy. pefi mmAm act.gov.au

Printed onto 100% recycled paper
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Ms Katy Gallagher MLA

Chief Minister

_ ACT Legislative Assembly
London Circuit .

- CANBERRA ACT 2601

Dear Ms Galla = “——~=;
/’/Q&E‘/ 3

1 am wiiting to you regarding the Retirement Villages Bill 2011 (the Billy and issues raised by
_ peak bodies representlng parties in the reurement villages secior. -

As you will recall, rhe Retlremént Village Association (the RVA) wrote to youon 17 January
2012 expressing their concern about elements of the Bill. Following on from my meeting with
the RVA on 8 February 2012, . wroie to the RVA on 8 February 2012 in relaticn.tc a number of
issues that were raised by the RVA in their lefter to you l have enclosed a copy of m’y tetier fo
the RVA for your mformatuon

You may also remember that the ACT Retirement Village Residenis Association (the ACT

- RVRA) copied you into a lefier addressed to me on 27 January 2012 regarding their concerns
aboui the Bill. I responded to the ACT RVRA's letter on 3 February 2012 and | have enclosed
a copy of this letter for your. rnformaucn

I hope thai this inforrnatian is of assistance to yOLJ. If | can provide any furiher -
information about the Bill please do'not hesitate to contaci me.

Yours sincerely

e
Mary Poric'—:;;}‘ﬂ% -

- Member for Ginninderra

Legistative Assembly far the Australian Capital Territory

(‘l Aac Squnre London Circuit {GPO Box 1020) Canbarra ACT 2601
T(02) 6205 0458 F102) 6205 3109 E Sscremn,tapurhchmt actogovau VW vavw.pailismantecigay ai

Frintsd onto 100% recycisd paper
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Retirement Village Association -

350 Collins Street
. MELBOURNE VIC 3000

Dea‘ ”:'.

— e —

I am writing to thank you for meeting with me on 6 February 2012 to discuss the Retirement
Villages Bill 2011 (the Bill) and to provide some additional information in relation to matters we
discussed in our meeting. : :

"1 would firstly like to advise that my office has now spoken to the office of the Minister for
Health and Ageing, the Hon Mark Butler MP, regarding his response to the recent Productivity
Commission Report, “Caring for Older Australians”. The Minister's adviser confirmed what |

© have been told by the Minister responsible for retirement villages in Queensland and the by the

office of the Minister responsible for retirement villages in New South Wales, that is, that there

are no plans for federal legislation to be enacted to regulate retirement villages.

As you will recall, during the course of the meeting you raised with me your interést ina
Regulatory-Impact Statement being completed prior to the Bill being debated in the detail '
stage. | can confirm that this is an issue that | will raise with the Aftorney-General, Mr Simon
Corbell MLA, in the future and I will relay to you the outcome.of that conversation when it
occurs. ' : '

You may also remember that you-expressed concern about the period within which a-
scheme operator must repay a retirement village resident’s ingoing contribution. | will -
continue to investigate the appropriateness of this time period and, as in the case of
the Regulatory Impact Statement, | will inform you of the outcome of those
investigations. : '

During our meeting | also made mention of the joint submission from the Retirement
Village Association and Aged and Community Services Australia and the work | have
done to ensure that industry concerns were taken into account to make sure the Bill
meets the needs of all parties involved in the retirement villages sector.

e e 1262050100 < -






f%_l;lp’gijggngjdﬁeﬁr@ti_qnfj:pg[igvezitzwiII:'be:poss.ible:to:previde:adviee:in:r,élaﬁon:to;spmefofi-;. I
the key issues raised by the submission. While | would like to Tespond toeach ~ .
individual suggestion, given the limited resqurces of my office | do not believe this is

* possible at this time. However, if you there are particular components of your
submission that | do not address that you would like me to address, please let me
know and | would be happy to do so. | will provide you with a copy of this document as

soon as it has been prepared.

{ would like to thank you again for coming to visit me in relation to the Bill and for
providing me with additional feedback. If there is anything further | can do to assist

~ . you, either in relation to the Bill or in relation to any other matter, please do not
hesitate to contact me once more.

'Yours. since'rely
N ?(5_\
Tl

Mary Porter ARTRILA
Member for. Ginninderra
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3 February 2012

. ' !!“ !‘etl'remen.t Villages Residents Association Inc

oo QN
Thank you for yodr letter of 27 January 2012 on behalf of the ACT RVRA regarding the
Retirement Villages Bill 2011 (the Bill). | wouldalso like to thank the ACT RVRA for its

assistance with the development of the Bill, particularly through its considered comments and
suggestions to date. ' ' o '

With respect to the first issue you raise in your letter, relating to the opportunity for retirement
village residents to have input into the Annual Budget for their retirement village, | can advise
that a similar, but not identical, process is created in the Bill. This process is created through
the combined operation of clause 73, which deals with access to documents by residents,
clauses 160 to 166 (inclusive), which deal with the preparation and provision of financial

* statements, and clauses 183 and 184, which deal with the participation of residents in the
operation of the. retirement village in which they live. | understand that there is some difference
between the process created by Division 2 of Part 2 of the Retirement Villages Industry Code

of Practice and the process contained in the Bill and would be happy to discuss this with you,

should you so wish.

In relation to the second and third issues you raise, regarding Village Rules and charges over
retirement village land, | can advise that each of these matters are subject to ongoing
consideration and discussion. | am also currently investigating whether Village Rules might be
covered in a regulation. ' ' '

| will continue fo discuss the matters above with my colleagues in the government, particularly

the Attorney-General, Mr Simon Corbell MLA, the Minister for Ageing, Ms Joy Burch MLA and
the Chief Mir__}ister, Ms Katy Gallagher MLA. ~ R _ ‘

~
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—__Thank.you_for your cm sugges’uons Tloo
and the ACT RVRA in the future.

k forwardtorcontinuing ftoworl witfyou =

Yours Sincerely

Ny

Mary Porter AM MLA
Member for Ginninderra
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Dear Attorney General, . COMMENT

| am writing to you in your capacity as Minister responsible for the administration of the
Retirement Villages Industry Code of Practice and more specifically the Retirement Villages
Bill {the Bill) introduced to the Assembly late 201 1.

Goodwin has a number of serious concerns with the Bill. The Bill in its current form imposes
a complex and costly regulatory burden that may result in a significant additional yearly
financial cost for residents living in retirement villages; the majority of these residents rely on
a fixed pension. ‘ '

We are also concerned that the Bill may reduce investment in aged care and housing for
‘Canberra’s ageing population at a time when it is desperately needed.

Penalty provisions for breaches identified in the Bill range from $5,500.00 to $300,000.00.
Many of the proposed penalties are not only extreme they are proposed to apply to a range
of minor issues and if imposed may force a number of the smaller retirement village™
operators out of business. -

Goodwin believes that the administration and operation of the current Retirement Villages:
Industry Code of Practice has been highly effective. The Code combined with the new
“unfair contracis” provisions of the Competition and Consumer Act provides comprehensive
consumer protection and a highly effective mechanism for resolving disputes.

‘Given the success of the Code and current protection mechanisms in place, Goodwin
believes there would be value in promoting the Code more actively, highlighting existing
mechanisms for residents to raise concerns and the process for dispute resolution.

However, if the ACT Government is of a mind to pursue a regulatory approach we sirongly
recommend that the approach as recommended by the Productivity Commission inthe
Report, Caring for Older Australians, January 2011 be adopted. :

State and territory government should pursie nationally consistent retirenent village
legisiaiion under the aegis of the Council of A ustrafian Goverrments. :
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- “Goodwin Aged Care Services Limited as you are aware is Ganberra’s longest standing-and
largest provider of retirement living in the ACT. Our organisation has enjoyed a constructive
relationship with the ACT Government and you over many years. \While the concerns raised
above are extremely serious we believe we can assist the ACT Government in delivering an

. outcome that will provide the necessary certainty, checks and balances while ensuring a
value for money outcome for Canberra’s ageing population. '

We would appreciate an opportunity to discuss our concerns and poteniial solutions in
further detail with you at your earliest convenience.

Yours sincerely
Goodwin Aged Care Services Limited

3
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Cc.  Chief Minister Katy Gallagher MLA
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To! :
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| Dea- |
RE: Retilfement Villages Bill 2011
Ms Porter, MLA introduced the above private member’s bill on 16 November 2011.
The ACT Government is interested in knowing your views in relation to the Bill.

Please see attached letter from Ms Alison Playford, Deputy Director-General (Justice) of the ACT Justice and
Community Safety Directorate, welcoming your submissions about the Bill.

Please do not hesitate to contact myself on (02) 6207 7207, or Mr Peter Quinton on (02) 6207 0546 if yoﬁ have any
queries in relation to this email or the attached letter.

Thank you.

Yours faithfully,

Stephanie White

Stephanie White | Legal Policy Officer

Phone 02 6207 7207 ]| Fax 02 6205 0937 o

* egislation and Policy | Justice and Community Safety Directorate | ACGT Government

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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) Government - ' . I S

Justice and Community Safety

Property Council of Australia (ACT)
Level 1, AMP Building '

1 Hobart Place
CANBERRA ACT 2600

Dear G
Retirement Villages Bill 2011
The Retirement Villages Bill 2011 is a private members bill that was introduced by Ms

Mary Porter MLA on 16 November 2011. ‘The bill is available on the ACT legislation
register at www.legislation.act.gov.au. - o

Ms Porter’s Bill had been tabléd as an exposure draft on 5 May 2010, and Ms Porter
had invited submissions from the general public until 22 September 2010.

Retirement villages are currently regulated by the Retirement Villages Industry Code
of Practice under the Fair Trading (Australian Consumer Law) Act 1992.

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able to provide would be most welcome. [t would be
appreciated if you could provide any submissions by close of business on 24 February
2012 to the following address: -

Legislation and Policy Branch
GPO Box 158
CANBERRA ACT 2601
Attention: Mr Peter Quinton

If you have any information about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. : S

Alison Playford

Deputy Director-General (Justice)

Justice and Community Safety Directorate
3 February 2012

GFO Box 158 Canberra ACT 2601 | phone: 02 6207 0500 | vswnw.justice.act.gov.au







White, Stephanie

——=—From: - ,,White,,,Ste.phaljie . . B _ ) )
T 8entr 0 7 -~ - Monday 6 February2012 5:35 PM- - - - A T
To: -
Subject: ' T G F2011
Attachinents: .Letter to RVA.pdf
Dea

RE: Retirement Villages Bill 2011
Ms Porter, MLA introduced the above privaie member’s bill on 16 November 2011.
The ACT Government is interested in knowing your views in relation to the Bill.

Please see attached letter from Ms Alison Playford, Deputy Director-General (Justice) of the ACT Justice and
'‘Community Safety Directorate, welcoming your submissions about the Bill. '

Please do not hesitate to contact myself on (02) 6207 7207, or Mr Peter Quinton on (02) 6207 0546 if you have any
_queries in relation to this email or the attached letter.

Thank you.

Yours faithfully,

~ Stephanie White

Stephanie White | Légal Policy Officer

Phone 02 6207 7207 | Fax 02 6205 0937 : .

Legislation and Policy | Justice and Community Safety Directorate | ACT Government

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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‘B Government

justice and Community Safety
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Retirement Villages Association
Level 8, 418A Elizabeth Street
SURRY HILLS NSW 2010

" pe GG,
Retirement Villages Bill 2011
The Retirement Villages Bill 2011 is a private members bill that was introduced by Ms

Mary Porter MLA on 16 November 2011. The bill is available on the ACT legislation
register at www.legislation.act.gov.au. :

Ms Porter’s Bill had been tabled as an exposure draft on 5 May 2010, and Ms Porter
had invited submissions from the general public until 22 September 2010. -

Retirement villages are currently regulated by the Retirement Villages Indusiry Code
of Practice under the Fair Trading (Australian Consumer Law) Act 1992, '

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able to provide weuld be most welcome. It would be
appreciatéd if you could provide any submissions by close of business on 24 February
2012 0 the following address:

Legislation and Policy Branch
GPOBox 158
CANBERRA ACT 2601
Attention: Mr Peter Quinton

If you have any information about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. :

Alison Playford '
Deputy Director-General (Justice)
Justice and Community Safety Directorate

' 3 February 2012

-GPO Box 158 Canberra ACT 2601 | phone: 02 6207 0500 | wwwjustice.act.goviau







“TFrome

Sent:
To:
Subject: '

Attachments:. "L efter to Law Society.pdf

RE: Retirement Villages Bill 2011

s i Al i

Ms Porter, l\/'i(ﬁ"iﬁtrod“utedz‘:tlhe above private member’s bill on 16 November 2011.

The ACT Government is interesied in knowing the views of the ACT Law Society’s Property Law Committee in
relation to the Bill.

Please see attached:etter from Ms Alison Playford, Deputy Director-General (Justice) of the ACT Justice and
Community Safety Directorate, welcoming your submissions about the Bill. '

Please do not hesitate to coniact myself on (02) 6207 7207, or Mr Peter Quinton on (02} 6207 0546 if you have-any
queries in relation fo this email or.the atiached letter. '

Thank you.

Yours faithfully,' -

Stephanie White

Stephanie White | Legal Policy Officer

Phone 02 6207 7207] Fax 02 6205 0937 .

Legislation and Policy | Justice and Community Safety Directorate | ACT Government

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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ACT

B Government I . e

 |ustice and Community Safety

ACT Law Society
GPO Box 1562

- CANBERRA ACT 2601

DD

Retirement Villages Bill 2011

" The Retirement ViIIégesBilI 2011 is a private members bill that was introduced by Ms

Mary Porter MLA on 16 November 2011. The bill is available on the ACT legislation
register at www.legislation.act.gov.au.

Ms Porter’s Bill had been tabled as an exposure draft on 5 May 2010, and Ms Porter
had invited submissions from the general public until 22 September 2010. '

Retirement villages are currently régulated by the Retirement Villages Industry Code
of Practice under the Fair Trading (Australian Consumer Law) Act 1992.

The ACT Government is interested in knowing your position in relation to the Bill. '

" Any submission you may be able to provide would be most welcome. It would be

"appreciated if you could provide any submissions by close of business on 24 February
2012 to the following address:

Legislation and Policy Branch
GPO Box 153

CANBERRA ACT 2601
Attention: Mr Peter Quinton

If ybu have ény information about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. :

“\

Alison Playford
Deputy Director-General (Justice)
Justice and Community Safety Directorate

3 February 2012

. . . - .\\
GPO Box 158 Canberra ACT 2607 | phone: 02 6207 0500 | wnw.Justice.act.goviau /\\
| | & 5 C’b
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White, Stephanie

DearTania,

~Erovi: - —~White;-Stephanie e ——— - -
Sent: Monday, 6 Febrygry 2012 4:51 PM
To: Manuel, Tania S
Sukject: _ Retirement Villages Bill 2011
Attachments: Letter o Committee.pdf

Ay

RE: Retiremegs EEI_IQWHI ZOli

Please see attached letter from Mr Peter Quinton of the ACT Justice and Community Safety Directorate, welcoming
the Retirement Villages Code Administration Committee’s submissions in relation to the above private member’s

billk.
As discussed, would you be'able to please forward ithe letter to the relevant officer in the Committee?

please do not hesitate to contact myself on (02) 6207 7207, or Mr Peter Quinton on (02) 6207 0546 if you have any
queries in relation to this email or the attached letter.

Thank you.

Yours faithfully, '

Stebhanie White

' Stephanie White | Legal Policy Officer

Phone 02 6207 7207| Fax 02 6205 0937 . ' :
Legislation and Policy | Justice and Community Safety Directorate | ACT Government .
*evel 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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Justice and Community Safety

Retirement Villages Code Admiinisiration Commitiee
c/- Office of Regulatory Services
. Dear Sir/Madam,
Retirement Villages Bill 2011
 The Retirement Villages Bill 2011 is a private members bill that was introduced by Ms

Mary Porier VLA on 16 November 2011. The bill is available on the ACT legislation
register at www.legislation.act.gov.au. ' '

Ms Porter’s Bill had been iabled as an exposure drafi on 5 May 2010, and Ms Portier
had invited submissions from the general public until 22 September 2010.

Retirement villages are currently regulated by the Retirement Villages Indusiry Code
. of Practice under the Fair Trading (Australian Consumer Law) Act 1992. ' o

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able to provide would be most welcome. [t would be
appreciated if you could provide any submissions by close of business on 24 February
2012 io the following address:

Legislation and Policy Branch
- GPO Box 158

CANBERRA ACT 2601

Attention: Mr Peter Quinton

if you have any information about this matter, please contact me on (02) 6207 0546.

o

N
Peter Quinton
Justice and Community Satety Direciorate

5 Fehruary 2012

GRO Ror 58 Cenherra ACT 2500 | ghene: 0% 8207 0500 | vrereejusdcazcigovean







ACT

Justice and Community SATely - S
_A(Z_T'-If{g"tirément Villages Residents’ Association
.Dea '
.

Retirement Villages Bill 2011
The Retirement Villages Bill 2011 is a private members bill thai was iniroduced by Ms

" Mary Porier MLA on 16 November 2011. The billis available on the ACT legislation
register at mnmyv.legislation.ac’i.gov.au.

s Porier’s Bill had been tabled as an ekposure draft on 5 May 2010, and Ms Porier
had invited submissions from the general public until 22 September 2010.

Retirement viliages'are cu'ri;ently reéulaied by the Retirement Villages Industry Code
_ of Practice under the Fair Trading (Australian Consumer Law) Act 1992.

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able io provide would be most welcome. I would be
. .appreciated if you could provide ariy submissions by close of business on 24 February
2012 to the following address: . S Co

Legislation and Policy Branch . s
GPO Box 158 ' '
CANBERRA ACT 2601

- Attention: Mr Peter Quinion

I you have any inforimation about this matter, please coniaci'Mr Peter Quinion on
(02) 6207 0546. o ‘ ' :

Al

Alisan Playrord -
Depuiy Direcior-General (ustice)
Justice and Community Safety Divacioraie

3 Fehruery 2012

BP0 Bom 950 Canazern ACT 2500 {opidnor Gz @707 0500 | wrr 2B SAC LTSN







White, Stephanie

e Erom-— - — - —Manuel, Tania .. - _ T e
Seni: Monday, 6 February 2012 2:01 PIVI -
To: & tenh o

Subjcct

Thanks Stephanie. Is there a letter to the Retirement Villages Code Administration Commiitee??

B ettt A e S o A % SRS e e T et e et b R S R R S e T T T T T T

From. Whlte, Stephame

Sent: Monday, 6 February 2012 1:53 PM
To: Manuel, Tania

Subject: Retirement Villages Bill 2011

Dear Tania,
'RE:  Retirement Villages Bill 2011"

The Minister has signed a brief prepared by Peter Quinion, in which the Minister agreed to:

a. write to Ms Porter and the Chief Minister noting the need for further consultation by Government about
the above Bill; and o .
b. JACS writing to key stakeholders, seeking their views to inform the Government's response.

For your | information, letiers have been signed by the DepuLy Director-General and are belng dispatched today
(including by email) to key stakeholders. These include the RVRA, NSW RVRA, RVA, Law Society, Property Council,
. OCN, Master Builders Association, as wéll as to people’and organisations who provided submissions to Ms Porter
MLA that we had available the contact information for. '

Below is the text of the email that is to be sent to~nd_ attached is a copy of the letter to the ACT
RVRA. i )

"1 am informing you of this as your office may be contacted by these stakeholders as a result of them receiving the -
email and letter. o

Thank you,

Stephanie

RE: Retirement Vilfages Bill 2011
- s Porter, MLA introduced the ahove private mernber’s bill on 16 Movember 2011
The ACT Government is interesied in knowing your views in relation to the Bill.

Please see attached letter from Ms Alison Playtord, Deputy Director-General (Justice) of the ACT Justice and
Community Safety Directorate, wielcoming your submissions aboui the Bill. e

' P
1 SFH C)



Please do not hesitate to contaci myself on (02) 6207 7207, or Mr Peter Quinton on (02) 6207 0546 if you have any
queries in relation to this email or the attached letter. '

Thank you.
"-\'l""'-""':.p':)' *.i'."-‘“ S |lv'. A $.:{:\‘f l
Yours faithfully,

Stephanie White

Stephanie White | Legal Policy Officer

Phone 02 6207 7207 | Fax 02 6205 0937

Legislation and Policy | Justice and Community Safety Directorate | ACT Governiment

Level 4, 12 Moore Sireet Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.gct.gov.au




) Governmeni

jusiice-and Community Safety

Master Builders Associaiion of the ACT
PO Box-1211
EYSHWICK ACT 2609

Reiirement Villagas Bill 2011

" The Retirement Villages Biil 2011 is a private members bill that was introduced by Ms
Mary Porter MLA on 16 November 2011. The billis avaitable on the ACT legislation
regisier at www.legislation.aci.gov.au. ' '

Ms Porier’s Bill had been tabled as an exposure drafi on 5 May 2010, and Ms Porier
had invited submissions from the general public until 22 September 2010.

. _Retirement villages are currently regulated by the Retirement Villages Indusiry dee
o~ Practice under theFair Tra L e »»;gp—Eonsumer—L»aW)»Aet—l—QQZ. [

The ACT Government is interested in knowing your position in relation to the Bill.

_Any submission you may be able to provide would be most welcome. I wouldbe -
appreciated if you could provide any submissions by close of business on 24 February
2012 to the following address: :

Legislation and Policy Branch
GPO Box 158
CANBERRA ACT 2601

~ Attention: Mr Peter Quinton

[f you have any information about this maiter, please contaci My Peter Quinton o
(02) 6207 0546.

Df\ i\ ]
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. . A
Alison Playrord
Deputy Direcio ~-General {Justice)
Justice and Cammunity Safety Direcioraie

3 Fehruary 2012







Real Estate Insiituie of the ACT
PO Box 22 :
DEAKIN WEST ACT 2600

Deaf
Reiirement Villages Bill 2011
The Retirement Villages Bill 2011 is a privaie members bill that was introduced by Ms

Mary Porter MLA on 16 November-2011. The hillis available on the ACT legislation
register at www.legislation.ac"c.gov.au.‘

Ms Porier’s Bill had been tabled as an exposure drafi on 5 May 2010, and Ms Porter
had invited submissions from the general public uniil 22 Sepiember 2010.

Retirement villages are currently regulated by the Retirement Villages Indusiry Code

of Practice under the Fair Trading (Australion Consumer fgwyAce1992—— T
The ACT Government is interested in knowing your position in refation to the Bill.

Any submission you may be able to provide would be most welcome. 1t would be
appreciated if you could provide any submissions by close of business on 24 February
2912 to the following address:

Legislation and Policy Bra‘néh
GPO Box 158

CANBERRA ACT 2601
Aitention: Mr Peter Quinton'

If you have any information about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. '

: \

)

- \\ .
) .\,_/r" !]
Alisan Playford
Depuiy Direcior-General (! ustice)
fustice and Community Safeiv Direciorate






PO Box 6035
(INGSTON ACT 2604

Neiwork (ACT)

The Retirernent Villages Bill 2011 is a private members bill that was introduced by Ms

Mary Porter MLA on 16 November 2011. The bill is available on the ACT legislation
register at www.legislation.act.gov.au. C

Ms Porier’s gill had been tabled as an exposure drafi on 5 May 2010, and Ms Porier
had invited submissions from the general public uniil 22 September 2010.

Retirement villages are currently regulated by the Retirement Villages Indusiry Code

of"Prac’cice-u_nderthe’-Fair—Trading—(Aus»tralian—(;‘ansumeLLaW)fAci'—l-QQZ._______.__ —
The ACT Government islinteresied in khowing your position in relation to ihe Bill. -

Any submission you may be able o provide would be most welcome. it would be
appreciated if you could provide any submissions by close of business on 24 February
2012 io ihe following address: ' ' '

Legislation and Policy Branch
GPO Box 158 '
CANBERRA ACT 2601
Aitention: Mr Peter Quinton

I you have any information about this matier, please coniact Mr Peter Quinton on
(02) 6207 0546. ' ' :

4
\3 \
pAANT
! N
Alison Playford
Depuiy Direcior-Genersl (Justice)
jusiice and Communiiy Safety Direcioraie

3 February 2012

£nG Bot 158 Canherra ACT 2500 | phone: 02 6%
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Gaovernment

justice and Community Safety

<JB Law
PO Box 105
WODEN ACT 2606

Dea
Retirement Viilagas Bill 2011
The Retirement Villages Bill 2011 is a private members bill that was introduced hy Ms

Mary Porier MLA on 16 November 2011. -The hill is available on the ACT legislation
register at www.legislation.act.gov.au.

Ms Porter’s Bill had been tabled as an exposure ’draﬁ on 5 May 2010, and Ms Porter
had invited submissions from the general public unil 22 September 2010.

Retirement villages are currently regulated by the Retirement Villages Indusiry Code
of Practice-under-th e Fair-Fradin g—(Aus-tralian;@on-sumeﬂ-LaW)-Aci.1.992._. [

The ACT Government is interesied in knowing your posiiion in relation to the Bill.

- Any submission you may be able to provide would be most welcome. [t would he
appreciated if you could provide any submissions by close of business on 24 Fehruary
2012 o the following address:

Legislation and Policy Branch
GPO Box 158

CANBERRA ACT 2601
Attention: Mr Peter Quinton

If you have any information about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. ' '

-
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Alisan Playrord

Depuiy Direcior-General (4 ustice)

Jusiice and Community Satety Direciorate

3 Fehruary 2012
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justice and Community Safety

National Seniors A_ustralié
PO Bo:x 78
DEAIKIN WEST ACT. 2600

g
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Reiframent Villages Bill 2011

" The Retiremen{ Villages Bill 2011 is a privaie members bill that was introduced by Ms

Mary Porter MiLA on 16 November 2011. The billis available on the ACT legislation
registei‘"@\nm\twllegislaiion.act.p;ov.au. )

Ms Porier’s Bill had been tabled as an exposure drafi on 5 May 2010, and Ms Porter
‘had invited submissions from the general public uniil 22 Sepiember 2010. '

Retirement villages are currenily regulaied by the Retirement Villages Industry Code
of Practice under the Fair Trading (Australian Consumer fow)Aci 1992 —— 77

The ACT Government is interesied in knowing your position in relation to the Bill.

Any submission you may be able to provide would be most welcome. "I would be
appreciated if you could provide any submissions by close of business on 24 Fehruary
9012 o the following address:. :
Legisla:tion and Policy Branch
GPO Box 158
CANBERRA ACT 2601
Attention: Mr Peter Quinion
It you have any information about this matter, please coniact Mr Peter Qu.in'i:oﬁ on
(02) 6207 0546. ' : :

A\
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S

Alison Playford

Depuiy Director-Gen eral (Justice)
Justice and Cammuniiy Safety Direciorate

3 Fehruary 2012 ' ' : ' P
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=50 8o 158 Cenkere ACT 2601 | phose: 026207 Q500 | warnejusiice.zcigovell






POBox 3124
RHODES NSW 2138

Retirement Villages Bill 2011

The Reiirement Villages Bill 2011is a priva{e members hill that was iniroduced by Ms

Mary Porter MLA on 16 November 2011. The bill is available on the ACT legislation
register ai www.legislation.act.gov.au. '

~ Ms Porter’s Bill had been iabled as an exposure drafi on 5 May 2010, and Ms Porier
had invited submissions from the general public until 22 Sepiember 2010.

- Retirement villages are currenily regulated by the Retirement Villages Industry Code _
T —'———of'Prac’cice-under-the—Fair—Trading—(-Ausiralian—Eensumer—L»aW)—Aet—l-Q-QZ-; e

The ACT Government is inieresied in knowing your position in relation o the Bill.

Any submission you may be able o provide would be most welcome. It would be
appreciated if you could provide any submissions by close of business on 24 Fehruary
2012 to the following address: : '

Legislation and Policy Branch
GPO Box 158
CANBERRA ACT 2601
Aiteniion: Mr Peter Quinion
i
17 you have any information about this matter, please contact My PEter_Quinton on
(0%) 6207 0546.

‘U 0

VN

22

Alison Playford

Depuiy Director-General (Justice)

lustice and Comruniiy Satety Directoraie

3 Fehruary 2012

. . 2
3500, | phone: 02 6207 G500 - wen sjusiice.eci.gav.el )
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] Government

Justice and Community Safety

Retirament Villages Bill 2011

The Retirément Villages Bill 2011 is a p\‘i\iaié members bill that was introduced by Ms
Mary Porter MLA on 16 November 2011. The bill is available on the ACT legislation
register at www.legislation.act.gov.au. :

WWW.IERIIALVIY . n ==

Vis Porier’s Bill had been iabled as an exposure drafi on 5 May 2010, and s Porier
had invited submissions from the general public uniil 22 Sepiember 2010.

_ Retirement villages are currenily regulated by the Retirement Villages Indusiry Code
— T T T "csf‘Pra‘cﬁce‘un'der*the-Fair-Trading*(-Ausfralian}-Eonsumer—L—aw)~Aet—l—992—. e

The ACT Government is interested in knowing your position in relaiion io the Bill.

Any submission you may be able to provide would.be most welcome. [t would be
appreciated if you could provide any submissions by close of business on 24 Fehruarvy
-3012 to the following address: .

L egistation and Policy Branch

GPO Box 158 '

CANBERRA ACT 2601 '
ttention: Mr Peter Quinion

If you have any inforrmation ahout this rnater, please contact Mr Peter Quinton on
(02) 6207 0546. ‘
R
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oA
Alison Playford

Deputy Direcior-General (Jusiice)
(ustice and Cormnmuinity Safety Directoraie

2 February 2012

G0 Boy 58 Cankena ACT 5o | phone: 02 6207 a300 | veerelusiica.act.govial &\DQ






Government

justice and Community Safety

Retirement Villages Bill 2011

The Retirement Villages Bill 2011 is a privaie members bill that was introduced by Ms
Mary Porier MLA on 16 November 2011, The billis available on the ACT legistation
register at www.legislation.aci.gov.au.. ' : ' '

- Ms Porier’s Bill had been tabled as an exposure drati on 5 !\_/Iay 2010, and Ms Porier
had invited submissions from the general public uniil 22 September 2010.

_ Retirement villages are currently regulaied by the Reiirement villages Indusiry Code
o e s T of—Pracﬁce—under—the-Fair—Trading—(AusfraIian»Gonsumer—LaW)-Aci_fl.QQZ._. e

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able io prbvide would be most welcome. & would be
appreciated if you could provide any submmissions by close of business on 24 Felsruary
2012 o' the following address: ' : ’

Legistation and Policy Branch'
GPO Box 158

CANBERRA ACT 2601
Attention: Mr Peter Quinion

If you have any information about this matter, please contaci Mr Peier Quinton on
(02) 6207 0546. ' ‘
\\) () \ FV’!
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Alison Playrord
Depuiy Director-G eneral (Justice)
 Justice and Coramunity Safety Divectaraie

3 Fehruary 2012

ez ACT 2605 | phone: G2 6207 3500 | vnoAsjustics.acngavEl







Ratirement Villages Bill 2011

The Retirement Villages Bill 2011 isa private rmembers bill that was iniroduced by Ms
Mary Porier MLA on 16 November 2011, The bill is available on the ACT legislaiion
regisier at www.legislation.aci.gov.au. o . T

Ms Porier’s Bill had been tabled as an exposure drafi on 5 May 2010, and Ms Porier
had invited submissions from ‘the.lgeneral public uniil 22 September 2010.

Retirement villages are currently regulaied by the Retirement Villages Indusiry Code
of Practice under the Fair Trading (Australion Consumer Law) Act 1992.

The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able to provide would be most welcome. fi would be
appreciated if you could provide any submissions by close of business on 24 February
. 9942 to the following address:

Legislation and Policy Branch
GPO Box 158

CANBERRA ACT 2601
Aitention: Mr Peter Quinion

iv you have any informaiion about this matter, please coniaci Mr Peter Quinton on
(02) 6207 0546.

Aoe
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. - jr
Alison Playiord _
Depuiy Direcior-General {Jusiice)

Jusiice and Coramuniiy Satety Directorate

3 Fehruary 2012






FHTAWarra Reiirement Trust

B Govemment

justice and Community Safety

7#Miarket Sireet -

Re‘i:ifen‘xént Villages Bill 2011

The Retirement \_/ii!agés gill 2011

is a privaie members bill thai was iniroduced by Ms-

\iary Poriei MLA on 16 November 2011. The billis available on the ACT legislation

WWWWWL e R i o =

register at www.legislation.aci.zov.au.

-
)

Ms Porier’s Bill had been sabled as an exposure drafi on 5 May 2010, and Ms Porier
had invited submissions from the general public uniil 22 Sepiember 2010.

Retirement villages are currently

regulated by the Retirement Villages Indusiry Code

-oijraCiiceunder—th_e-Fair—Trading»(AustraIian‘ Consumer-Law)Act1992 — - — - ———-

The ACT Government is interesied in knowing your position in relation to the Bill.

Any-submission you may be able to provide would be most welcome. It would be
appreciated if you could provide any submissions by close of business on 24 Fehiuary
2012 to the following address: ' :

Legislation and Policy Branch
GPO Box 158 '
CANBERRA ACT 2601
Aittention: Mr Peier Quinton

IT you have any informatiion abou
(02) 6207 0546. :
g )
%/‘\\ \\)7/‘
7
Alison Playtord -

i this matter, please contact Mir Peter Quinton on

' Depuiy Direcior-Gen eral (Jusiice)

Justice and Cormmunity Sarety Diy

3 February 2012

GE0 Box 158 Canfarva ACT 2
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Reti‘remen‘t\lillages Bill 2011

The Retirement Villages Bill 2011 is a private members bill that was iniroduced by Ms
Mary Porier MLA on 16 November 2011, The billis available on the ACT legislation
register at www.legislation.act.gov.au. ‘ '

Ms Porier’s Bill had been tabled as an exposure draft on 5 May 2010, and i\/l.s Porter
had invited submissions from the general public until 22 September 2010.

Retirement villages are currently regulated by the Reiirerﬁen"c Villages Indusiry Code
of Practice under the Fair Trading (Australian Consumer Law) Act 1952.

The ACT Government is interesied in knowing your position in relation o the Bill.

Any submission you may be able to provide would be most welcome. i would be
appreciated if you could provide any submissions by close of business on 24 February
9912 to ihe following address: ‘

Legislation and Policy Branch
- GPO Box 158

CANBERRA ACT 2601

Agtention: Mr Peter Quinion

v If you have any information about this matiter, please contact Mr Peter Quinton on
(02) 6207 0546. '
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Alison Playtord
Depuiy Director-General (4 usiice)
lusiice and Coim muniiy Safeiy Directoraie

3 Fehruary 20 12







M Government e U

justice and Community Safety .

Retirement Villages Bill 2011

The Retirement Villages Bill 2011 is a privaie members bill that was introduced by Ms
Mary Porter MILA on 16 November 2011. The billis available.on the ACT legislation
ov.au.. ' E

register at www.legislation.act.

Ms Porter’s Bill had been tabled as an exposure draii on 5 May 2010, and Ms Por{ér
' had_invited submissions from the general public until 22 September 2010. -

Re’tiremen’c-vi"ages are currently regulaied by the Retirement Villages Indusiry Code
of Praciice under the Fair Trading (Aust -alian Consumer Law) Act 1992, :

e — — = —

e —

The ACT Government is interested in knowing your position in relation o the Bill.

Any su'bmissioh you may be able to provide would be mosi welcome. it would be
appreciated if you could provide any, submissions by close of business on 24 February
2012 10 the following address: '

Legislation and Policy Branch
GPO Box 158
CANBERRA ACT 2601
Aitention: Mr Peter Quinion
If you have any inforrmation about this matter, please contact Mr Peter Quinton on
(02) 6207 0546. - :
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Alisan Playford
Depuiy Direcio ~General (Justice)
Justice and Community Safety Dire_ctd raie

3 Februar\;/ 2012
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Retiremeﬁt Villages gill 2011

The Retirement Villages Bill 2011 is a privaie members hill that was iniroduced by Ms
Mary Porier MLA on 16 November 2011. The billis available on the ACT legislation
regisier at www.legislation.act.gov.au. '

Ms Por’cer's"Bi‘l'i'iiad been tabled as an exposure drafi on 5 May 2010, and Ms P'orter
had invited submissions from the general public uniil 22 Sepiember 2010.

Retirement villages are currently regulaied by the Retirement Villages lﬁdustry Code
of Practice under the Fair Trading (Australian Consumer Law)Act 1992.

The ACT Government is interested in knbwing your position in relation to the Bill. -

Any submiésiqn you may be able io provide would be most welcome. It would be
appreciated if you could provide any submissions by close of business on 24 Fehruary
2012 to the following address: '

Legislation and Policy Branch

GPO Box-158

CANBERRA ACT 2601 .
siention: Mr Peier Quinton

If you have afy information about this matier, please contaci Mr Peter Quinion on
(02) 6207 0546. : '
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The ACT Government is interested in knowing your position in relation to the Bill.

Any submission you may be able o provide' would be most weleome. K would be
appreciaied it you could provide any submissions by close of business on 24 February
2912 to the following address: - '

Legislation and Policy Branch
GPO Box 153 '
CANBERRA ACT 2601
Aitention: Mr Peier Quinion

[f you have any information ahbout.this matter, please contact Mr Peier Quinton on -
(02) 6207 0546. '
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White, Stephanie

-~ Brom e —\White-Stephanie ' , — : =

Sent: __ Friday, 3 February 20124:10PM i . ’ T
To: Playford, Alison
Subject: Retirement Villages Bill

Dear Alison,

" You asked whether the Retirement Villages Bill brief had been signed by the Minister. In the brief we recommended
that external stakeholders be written to, to seek their views ig relation to the bill.

W

| have just been a . 'gee.g“,,by Josh that the Minister has signed the brief..
. gy S

Thank you.

Kind Regards, gl e

Stéphénie

Stephanie White | Legal Policy Officer

Phone 02 6207 7207 | Fax 02 6205 0937 )

Legislation and Policy | Justice and Community Safety Directorate | ACT Goveritment

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au
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ACT | MINUTE
Government GPO Box 158 Canberra ACT 2601 | phone: 02 6207 0500
: ) www.justice.act.gov.au

justice and Community Safety

- MINISTERIAL-IN-CONFIDENCE _
: Submission No B201101232

Schedute No )1 AGRIOOOCLL

To: ‘ Attomey—General Date Rec’d Minister’s Office (3 J \ A .\Qw
From: A/g Executive Director, Legislation Policy Branch
Subject: Retirement Villages Bill 2011
Cyitical Date: 10.2.12 Tt is anticipated that this Bill will come on for debate mid 2012, but significant
L. ) o . consultation will be necessary prior to that time to inform the Govemnment’s position.
e DDG Ll
Recommendation

1. . That you agree: - ) o . :
a’  to write to Ms Porter and the Chief Minister noting the need foi further consultation by
Government about the Retirement Villages Bill 2011 (a private members Bill introduced by
Ms Porter); and , ' o o
b.  JACS write to key stakeholders, seeking their views to inforin the Government response

to Ms Porter’s Bill.

Background :

I egislative history and code of conduct

5 Ms Porter tabled the Retirement Villages Bill 2011 in the Legislative Assembly on

. 16 November 2011. The Bill was based on an earlier exposure draft published by Ms Porter
and which had been available for public comment until 22 September 2010.

3. At the request of the Attorney-General’s Office, the Législation and Legal Policy Branch
(‘LPB”) discussed the exposure Bill with PCO immediately before it was presented. PCO
briefed Ms Porter about a range of measures to improve the Bill. Ms Porter accepted some of

. the issues raised with LPB in her final presentation Bill. . _

4. The Retirement Villages Bill 2011, if passed, would replace the Refirement Villages Indusiry
Code of Practice under the Fair Trading (Australian Consumer Law) Act 1992.

5. The Code of Practice commenced in 1999. Itis administered by the Office of Regulatory
Services (‘ORS”) and was developed to promote fair dealings in retirement villages.

6. The ORS currently receives a low number of complaints about ACT retirement villages, but
anticipates that the number of complaints would increase if legislation were introduced. -

Stakeholder views -
7 The ACT Retirement Villages Residents’ Association (the ACTRVRA), which represents

cesidents. has indicated that it strongly supports législation being introduced*
‘would be an

mlfﬂle ACTRVRA, has stated that the legislation
‘Insurance policy’ 10r when problems arise. ‘

The Retirement Villages Association (the RVA), which represents retirement village
operators, is opposed to the exposure draft of the bill. The RVA has stated that legislation is
unnecessary, that it could cause confusion among residents and owners and jeopardise the
building of new retirement villages. The RVA has also commented that it is inappropriate to
consider legislation at a time when national legislative reform is being considered by the
Productivity Commission.

90

225 )
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MINISTERIAL-IN-CONFIDENCE

Nat1onal reform

9.

10.

11.

12.

13.

14.

On 30 April 2010 the Ministerial Counc11 of Consumer Affairs (MCCA, now the Ministerial
Council for Consumer Affairs, CA_F) briefly discussed a national approach to 1egulaun0

retirement villages.
MCCA agreed that potential reform would be considered after the Product1v1ty Comtmssmn

~ had made its recommendations to the Commonwealth Government in its final report titled

“Caring for Older Australians”.

The final report was released by the Productivity Commission on 8 August 2011. The fmal
report recommends that state and territory governments pursue nationally consistent
retirement village legislation under the aegis of the Council of Australian Governments.

One of the reasons for.the Productivity Commission’s position is that the RVA supports
nationally consistent regulation, especially in light of many retirement village operators
establishing retirement villages in more than one jurisdiction.

The Retirement Villages Residents” Association (‘the RVRA?) supports nationally consistent
legislation and opposes self-regulation of the industry by the RVA.

It is not known at this stage Whether jurisdictions will adopt a national approach.

Issues with the Prlvate Member’s Bill

15.°

16.

17.

18.

The Bill prepared by Ms Porter raised a numbel of complex legal ploblems which may impact

‘adversely on retirement villages in the ACT.

Prior to introduction, LPB made a series of suggestions about the draft Bﬂl to reduce the

- possibility of the retrospective operation of the law, to ensure that the law does not displace or

duplicate the operation of other relevant law (such as the Agents Act or the Unit Titles Act)

- and to make other technical changes. Many of the sucrgested changes were made.

A number of the provisions in the draft Bill may amount to an acquisition of property

- otherwise than on just terms (mfrmgmg section 23(1)(a) of the dustralian Capital Territory

Self-Government Act 1988). In particular, the draft law provided that on registration of a
retirement village, a charge is established on the property for the benefit of residents. The
charge takes priority over existing charges (such as a first mortgage). The displacement of the
priority of an existing mortgage and other charges appears to be an acquisition of property and
is beyond power of the Assembly. Following comment from LPB, the application of this
provision was deferred to allow further consideration.of this issue. However, while deferral
allows the issue to be examined in greater detail, the mere inclusion of the provision may
create significant uncertainty in the development of future retirement villages in the ACT (as -
financiers of a retirement village may consider the provisions would prevent them from
acquiring a first mortgage).

The legislation imposes new regulatory ﬁmcuons on'the ORS. These new functions would
include the licensing of retirement village schemes, commencing action to stop unlicensed
operators and administering statutory charges. Additionally, the law provides new remedies
thrﬁiii ACAT No provision is made for any budget supportt for these functions.

Issues : . “

19.

B201101232

Ms Porter has adv1sed the Aﬁomey—(]enelal’s O tiice that it is not proposed to bring the Bill
on for debate until mid year. The attached letter to Ms Porter confirms this vnderstanding,

and advises Ms Porter that, in consi delmg whether to support the Bﬂ_l, Government will be

consulting stakeholders.
It is proposed that LPB will raise Lhe Bill with legal professionals and busi ness/comumumnity

investors in this sector with a view to determining whether the Bill needs further change t LF )

917/
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MINISTERIAL-IN-CONFIDENCE

avoid a downturh of investment in this sector. Further, discussions will be undertaken with
proponents of the Bill to determine whether the provisions sufficiently meet the aspirations of

the sector.

Finanecial In:'nplicatioﬁs .
91. This Bill is likely to impose costs on the retirement village market, the ORS and the ACAT.

Internal Consult_atidn ' ‘ _
99, There has been officer-level consultation between the Legislation and Policy Branch, the ORS

and PCO.

External Consultation _
23. The Bill did not recejve extensive media coverage on presentation, and informal polling of

legal professionals suggest that the legal sector has a low level of understanding about the
"content of the Bill. The RVRA and the ACTRVRA supported the exposure draft Bill. The
RVA did not support it as it will increase regulatory burdens on retirement village operators.
Tt is not known whether these stakeholders hold the same view about the final Bill.
24, -Witlryour-agreement, JACS proposes 1o write to key stakeholders to seek their view on the
Bill. Tt is proposed to write to the ACT Law Society Property Law Sub-Committee, the
Property Council, the RVA, the ACTRVRA and the Owners Corporation Network (as many

LSOV g\“‘x X : o ) o o
' U"Z\l\“ retirement villages are unit titled, the OCN has increased involvement in this area).

Benefits/Sensitivities : : , »
95.  The ACT is the only jurisdiction that does not regulate retirement villages in primary

legislation. -

Media Implications =
26. The media has generally appeared to be supportive of the legislative change in this area.

‘l’ Fpae (‘LA//{:\.-,- f
/.'w;v;-,L_ s d

Pam Jenkins ‘ _
70595 * Action Officer Peter Quinton Phone 70546
ry 2012 s S
January 2 ‘ ' ) -
. - s
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I Simon€orbelkvcA——

: ATTORNEY-GENERAL
MINISTER FOR POLICE AND EMERGENCY SERVICES
MINISTER FOR THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT

MEMBER FOR [VIOLONGLO

(.

Ms Mary Porter AM MLA
Member for Ginninderra

. ACT Legislative Assembly
GPO Box 1020 °
CANBERRA ACT 2601

. /‘\A‘, > }/ .
Dear Ms Porter -
1 write regarding the Retirement Villages Bill 2011 a private membes’s Bill you introduced on
16 November 2011. ' ' : .

The Bill will have a significant impact on industry and people Bu'ying- into retivement villages.
Accordingly, the Justice and Community Safety Directorate will be consulting with stakeholders in
the process of considering the Governmient response to the Bill. :

Given the complexity of the legislation, and
‘changes to market practice proposed by the Bill
" stakeholders until Feb 2012 at the earliest.-

the low level of mgrké’g knowledge about the significant
it is not expecied to see comments back from

1 have asked my directorate o keep me informed of any significant development during

consuliation, and my office will- provide information to you about such matters.

Yours sincerely - ' :
Ay Mg
\ é‘/tﬂ,l st f
ﬁ/ .
- Simon Corbc\_'l MLA. I
- Attorney-General : o . \Jf L
ACT LEGISLATIVE ASSE#BLY ' ﬁ )
) : 2T
) berra ACT 2601 T
London Circuit, Canberra ACT 2601 GFO Bo 1020, Canberra ALI 1 T
. R \_/

Phone(02) 5205 0000 Fa::(02) 6205 0535 Email corbell@act.gov.au
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- Clief Ministers Office - - ——

ATTORNEY-GENERAL
MINISTER FOR POLICE AND EMERGENCY SERVICES
MINISTER FOR THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT

MEMBER FOR MOLONGLO

Ms Katy Gallagher MLA. .
Chief Minister

ACT Legislative Assembly
GPO Box 1020
CANBERRA ACT 2601

' e \2,/ |

Dear Chie}‘;Mﬁster

1 write regarding the Retirement Villages Bill 2011, the private member’s Bill introduced by
Ms Mary Porter MLA on 16 November 2011. ‘

The Bill will have a significant impact on industry and people buying into retirement villages. Even
though this is a private member’s Bill, anegative reaction from developers and managers, perhaps
in the form of a pause in the development of villages, may lead to criticism of government.

I attach correspondence with Ms Porter advising that the Justice and Community Safety Directorate
= -—will be consulting with a number of stakeholders-in the proeess of eonlsideringfthe, Government— .. . - .
response to the Bill. : '

Given the complexity of the legislation, and the low level of market knowledge about the significant
changes to market practice proposed by the Bill, it is not expected to see comments back from
stakeholders until February 2012 at the earliest. @ T

s Porter has advised my Office that it is

no'_ propose! to bring the Bill on II or debate until mid year. (RGG_———

amendments.

Ygg&since‘iely’

Simon Corbell MLA
Attorney-General

i -
AL TE

2P e

ACT LEGISLATIVE ASSEMBLY

Londen Circuii, Canberra ACT 2601 GPO Bo:t 1020, Canberra ACT 2601
Phone (02) 62050000 Fax (02} 62050535 Email corbell@acti.gov.au







DEPUTY CHIEF MINISTER

TREASURER
MINISTER FOR ECONOMIC DEVELOPMENT
MINISTER FOR TOURISM, SPORT AND RECREATION

MIEMBER FOR VIOLONGLO

ACT Retirement Village Residénts Asséc_iation Inc

Dear

Thank you for your email of 27 J anuary 2012, to the Chief Minister, Katy Gallagher
MLA, regarding the Retirement Villages Bill 2011. As the Chief Minister is currently
on leave I am responding on her behalf.

I appreciate you taking the time to write to the ACT Government and advise that your

. comments have been noted. As this matter falls within the portfolio responsibilities of
the Minister for Ageing, Ms Joy Burch MLA, I have referred your email to Ms Burch
for her attention and consideration. :

Once again, thank you for taking the time to write to the Chief Minister.

Yours sincerely

Pl

iy e

Andrew Barr MLA

Acting Chief Minister

3 1 JAN 2012

ACT LEGISLATIVE ASSEMBLY

London Circuit, Canberra ACT 2601 GPO Boxt 1020, Canberra ACT 2601
Phone (02) 6205 0011 Fa:t (02) 6205 0157 Email barr@act.gov.au

Andrew Barr MEA—————  ———






Quinton, Peter "' : . . | |
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ffw~-§From:74—HOSking,f Kim o S —
ST Sentt T~~~ ~~"Wednesday, 19 October 20114:42PM— ~ - —— o o s s =
To: ' Quinton, Peter :
Subject: FW: Submissions on Retirement Villages Bill 2011 (Part 1) .
Aftachments: : ACT Leglslatlon Submlssmn (RVA and ACS). pdf; ACTRVBILL2010commentsMk2.pdf,
: ' ACTRVRA submission. pdf; Aged care services assoc Submission - Supplementary

submission. pdf; etirement Villages Bill - Submission -

) etirement Village Proposal -

POSURE DRAFl RETIREMENT VILLAGES BILL

0 Porter 100804.pdf; file__ G Porter etirement Village

_F.ndf; Gadens La ers 110120. pdfﬁ Porter . _
ubm|53|on

o Porter 10080 .p
S submlssdlon re Draft

100628. pdf
comments.pdig
comments on Dia
Bill.pdf

Hey Peter

| won’t block up Julie’s email but do you mind letting her know you've received the submissions? A few more
shortly... '

Thanks!

kim

. From: Simpson, Jack
Sent: Wednesday, 19 Ocrober 2011 4:40 PM

* To: Hosking, Kim
Subject: Submlssmns on Retirement Villages Bill 2011 (Part 1)

Hi Kim

' Unfortunately all the submissions won’t fit in a single email. This is the first lot of submissions. I will send the rest
through in another email. '

Cheers

Jack Simpson | Adviser | Office of Mary Porter AIVI'IVILA o
T: 02 6205 0100 | E: jack.simpson@parliament.act.gov.au

=




Quinton, Peter

R ST 0 |1 1 IR g fHosking.fKim

Sent: ~~~~ ~ ""Wednesday, 19 October 2011 4:42°P T
To: } Quinton, Peter - ) . . -

Subject: ~ FW: Submissions on Retirement Villages Bill 2011 (Part 2)

Aitachments: REIACT submission.pdf; Retirement village consultation _Belconnen Labor Club_

100805.pdf; Retirement village consuita
Villages Bifl:201Gfgsure Draft Sub

GhnsultationzBeak B i
COTAACT

going bank IR0 Z5.pdf; Summary of concerns 100628.pdf,
University of ird Age Retirement Villages Legislation cor,

submission.p

Rest of submissions...

From: Simpson, Jack
Sent: Wednesday, 19 October 2011 4:40 PM
- To: Hosking, Kim -
.Subject: Submissions on Retirement Villages Bill 2011 (Part 2)
Hi Kim
Here are the rest of the submissions as promised.
_Let me know ifyou need anything further.

Cheers

Jack Simpson | Adviser | Office of Mary Porter AM MLA
T: 02 6205 0100 | E: jack.simpson@parliament.act.gov.au

=t

tion _with RV operators_ 100617.pdf; Retirement
iiffary Porter.pdf; Retirement Villages
.pdf; Retirement Villages Consultation _with
ement from resident of advice from lawyer re RV owner
The Grange 101001.pdf;
Ripr@dr, Villagio
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Subrmission to Mary Porter
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Submission o Mary Porter

1 Executive Summary

&

The RVA and ACS would like to firstly thank you for the opporiunity to submit an initial
response to the Retirement Villages Bill 2010 (ACT). We are in agreement with your
commiiment for an outcome which will promote consumer protection and fair trading
practices, and encourage continued growth and viability of the retirement village industry.

We particularly support your objectives of encouraging best practice stapdards, providing
a clear regulatory framework to ensure certainty for the retirement village industry in
planning for future expansion, facilitating participaiion by residents in the affairs of
retirement villages, and providing processes for resolving dispuies.

No doubt you will appreciate the importance of providing transparency and simplicity and
particularly sound managément practices as an appropriate frarnework for the delivery of
your desired outcornes. -

The Bill that is currently on display for public comrment attempis to provide certainty for
residents and operators in the industry, however we believe that moving from the current
Code to Legislation rnay not necessarily meet the desired outcornes.

In many pieces of correspondence you have stipulated that the ACT is the only Australian
jurisdiction which has not implemented legislation which speciiically governs retirement
villages and that all other States and the Northern Territory have introduced legislation .
which governs retirement village living and management.

[t is our view that this does not place a direct correlation for the ACT to have an Act and
Regulation which does not guarantee any further certainty for residents and operators
that cannot be achieved through the Code.

Experience in other jurisdictions has shown that legislation can be over-prescriptive and
confusing, in particular for residents, as well as lacking in the flexibility which the Code
currently provides and has allowed sound management practices in the operation of -
retirement villages in the ACT. '

The report submitted herewith deals primarily with the options available as an alternative
to introducing prescriptive legislation when having consideration for other government
initiatives such as Harmonisation of Retirement Village Legislation, the Productivity
Commission’s Report into accornmodation for the aged and exploring further the
functions currently available under the Code which can be used to meet your desired
outcomes which we support. - ‘

1.1- Diéclaimer

This subrmission has been prepared hy the Retirement Village Association (RVA) Lid and
Aged and Community Services Associaiion of MSW & ACT (ACS) and is intended for the
purpose described in this report and not for any other purpose. The contents of this
submission should not be reproduced without the express permission of RVA Lid and
ACS.

RVA Lid and ACS Submission on Retirement Villages Bill 2010 (ACT) e 3
July 2010 S
. —
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Submission to Mary Porter.

2.1

Review context

Overview

In early'May 2010 Mary Porter AM, l-abor ML-A, issued an exposure drafi Retirement
Villages Bill (the Bill). Consuliation will continue until 22 Septernber 2010 with a view io
ihe Bill being considered by the Legislative Assernbly in February 2011. This overview
provides a brief outline of important parts of the Bill to raise awareness of ihe proposed
changes and what they mean for retirement village operators.

The Bill has two main objectives, heing to:

2 promote consumer protection and fair frading practices, and
o encourage continued growth and viability of the retirement village indusiry.

There are 4 other (secondary) objectives being to:

> encourage adoption of best practice standards

° provide a clear regulatory framework to ensure certainty for the retirernent
village industry in planning for fuiure expansion

> . facilitate participation by residents in the affairs of retirernent villages, and

> provide processes for resolving disputes. '

Necessity for Legislative Reform

Currently, retirement villages operating in the ACT are subject to the Fair Trading

Act (ACT) 1992. Under the Act, the Retirement Villages Industry Code of Pracfice
(1999) (referred to from here on as the Code) governs the occupation and operation of
retirement villages in the ACT. ' '

Mary Porter has highlighted that the ACT is the only Australian jurisdiction which has
not implemented legislation which specifically governs retirement villages. All other
States and the Northern Territory have infroduced legislation which governs retirement
village living and management. ' :

Ms Porter has stipulated further that during consultation many people attending the
forums and who gave feedback prior to the tabling of the Discussion Paper on
Retirement Villages in 2008, expressed a strong preference forincreased protection for
retirement village residents and operators which extends beyond the current Code.

Ms Porter has advised that implemnentation of a legal framework, based on legislation
from other jurisdictions, which sets oui the rights and obligations of retirement village
residents and operators and reflects ihe needs of all parties, should be considered.

RVA and ACS have supported and will continue to suppori the need for consumer
protection and fair ireding practices, sound contracts and good disclosure of
information that provides maximuimn ransparency to poteniial and exdsting residenis.
Furthar o this RVA and ACS encourage coniinued growth and viability of the
retirement village indusiry in the ACT and beliave that all avenuss should he e:plored .
in order to meet thase objeciives. ‘

RVA Ltd and ACS Submission on Retirement Villages Bill 2010 (ACT) oo 4, , )
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"3 The Importance of the Refirement Vil lage Industry

+ 3.1

. Total Number of Units | 36,502 | 22,895 | 15,270
Sotirce: Jones Lang LaSalle Retirement Village Database

3.2

2

Relve mant Vilage At-oriamar 118

Retirement Villages in Australia & ACT

In the ACT there are 28 retirement villages containing 1429 units and accornmodating
approximately 2300 senior Australians.

Nationally, there are 1,870 retirement villages in Australia, accommodating between
145,000 and 150,000 people. '

This means that on a national basis, about 5.25% of the population over the age of 65
years live in retirement villages. Some states already have significantly higher
penetration rates than the national average, with Western Australia at around 7% and
Souih Ausiralia nearing 8%. '

The combination of an ageing population and greater acceptance of living ina
retirement village could resuli in a national penetration rate in excess of 7.5-8% in the
next 15 years. This implies a significant rise in demand for new retirement
communities. ' '

[ [Nsw [ab [SA  [WA _[VIC__ JTAS LACT |NT [Towl ]
Number of Retirement | 600 | 262 393 192 T_?Ea I'ss 128 1 1870
Villages _ | ‘ : { |
Number of Serviced | 2,910 | 1,495 ! 1,071 282 1872 83 22 0 17505
Apartments Co | | ; ' I o ‘ :
"Number of { 33687 | 21,400 | 14,190 . 13,006 ; 21,841 ! 1,380 1407 64 107.009
independent Living ; : P ' s . : :

Units | i i : : ' . ;
i

13308 23513 1,443 1429 64T 114514

The industry is valued in excess of $.50 billion and thought to generate greater than
$3 billion per annum. '

Growth in the over 65 population in the next four decades highlights growth of some 5
million people.

The Importance of Retirement Villages

With an ageing population, the socioeconomics of retirement village accommodation
is becoming increasingly recognized and it is widely accepted that the indusiry’s
importance will continue as a source of housing choice for those aged 65 years and
over. With rapidly increasing expenditure by State, Territory. and Commonwealih
Governments on public housing, health and ageing, it is inportant that governments
recognize the interaction between these expenditures with the retirement village -
industry.. '

Retirement villages provide valuable infrastructure to local coraruniiies. They enable

ACT Seniors to have effeciive social support, improved lifesiyle, enhanced healih and

care along with securiiy of ienure at no cost o governrmeni.

RVA Lid and ACS Submission on Retirement Villages Bill 2010 (ACT)
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3.3

E

~Withthe large i increases inthe populauon ot peoplﬂ aged over- 65 to-oceurin: Lhe next—----

20 ysars, it is critical that operators can plan iheir business operations with some
level of certainty.

The Retirement Village Asséciation (RVA)

The Role of the RVA

The Retirement Village Association (PVA) is Australia’s peak body for the ieuremem
village industry.

The RVA represents over 750 village and associate members nationally and plays a
critical role in the ongoing growth and sustainability of ihe retnemem villege industry.

With five regional offices located in Brisbane, Sydney, Melhourne, Adelaide and Perth,
RVA membership consists of refirement village operaiors, managers, owners,
developers, investors and industry spetialists across Austrelia. As the leading industry
voice, the principal objectives of the RVA are io:

> lead the building and growth of a sustainable and responsible industry;
° advocate and strengthen our relationships with local, state and federal
- governments to ensure ihe best legislative outcomes for the retirement village
industry; :
a- encourage mdusny excellence and best practice through accreditation and

facilitate quality improvement through an eifeciive and relevant ‘professional
development program; and -

e support and promote the benefits of retirement villages as “the preferred choice

of lifestyle for senior Australians”.

Aged & Community Serwces Assocnauon of NSW & ACT

The Role of ACS

-Aged & Communny Services. Association of NSW & ACT is the leading peak

organisation for noi-for-profit retirement - living, oommunuy and residential aged care
providers .

AC represents 300 organisations in NSW and the ACT providing over 1,700 services

to more than 100,000 people. The Association’s member organisations range in size

from large mulii-site organisations {o small rural and regional sole operators.

It forms part of a national federation of states association. ACS supports a regional |

neiwork comprising 14 Regional Cornrniitees across the NSW and the ACT.

The role of ACS is to:

July 2010
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Submission to Mary Porter

R ””plowde ‘indusiry leadership” Lmough'odvocaung on bemlf of its members ioall
levels of government and related industry bodies;

> provide member services including conferences, forums, education, policy and
industrial information and advice to help members achieve their ongcnleauona!
and opela‘uonal objeouves and

> build partnerships with related organisations working towards cornmon goals.

3.5 Work Undertaken by RVA & ACS

The RVA and ACS have worked with its membership to be able to provide criiical
inforrnation relating to the proposed legislation and poteniial impacts on the industry in
the ACT. During the public consultation pericd RVA & ACS have worked with s
members to identiiy:

a the impact, hoth shon term and long term, of the proposed legislation;

* the workability of the proposed changes; and

» recommended alternatives that can be used to meet the set objeouves whilst
maintaining a sustainablée and viable indusiry and harmonious living for residents.

RVA & ACS have been able to achieve this through:

° Meetings wiih group operaior members '

L) ‘Meetings with single village operator members
» ~ Meetings with Associate Mambers

> . Formation of a Legislation Working Party

RVA Lid and ACS Submission on Retirement Villages Bill 2010 (ACT) ;o8 7
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4 - Opportunities and Recommendations
4.1 Summary -

The purpose of the original discussion paper put forward by Ms Porier in 2008 was to
identify areas which are not adequately addressed under the cuirent Code. The paper
further attempts to demonstrate how other jurisdictions govern retirement villages and
suggests how protection currently offered to the residents and operators may be
unploved by implernenting similar legislation in the ACT. The paper explored 3 main
areas of interest:

> information provision and disclosure
financial management.
+ dispute resolution.

w

The RVA and ACS support the nead for consumer protection and fair trading praciices,
sound contracts and good disclosure of information that provides maximum
iransparency to poteniial and existing residenis, along with a strong and equitable
dispute resolution process for any issues that may arise. Further to this RVA and ACS
encourage continued growth and viability of the retirement village-industry in the ACGT in
order to meet the growing accommodation demand for Senior Australians Aged 65

plus.
It is the view of the RVA and ACS that there are requitementis for amendments to the

curent Code, which unlike prescriptive legislation, provides flexibility for residents and
operators whilst maintaining strong consumer protection.

4.2 Code Meeting iis Objectives
Objectives of the Code
Thé obj‘ectives of the Code are io:

(a) promote fair trading practices in the provision of retirement VIIIages and
related services;

(b) ensure that the well-being, rights and interests of residenis, together with
the rights and interests of management are given due consideration;

(e) ensure appropriate standards of conduct are maintained in retirement
villages;
(c) promote confidence in the retirernent village industry by ensuring that

services are provided in an ethical and professional manner and
recognising the value of residenis act ively participating in decision- makmg
process wiiich airect them;

(e) ensure the disclosure of all relevant information, lﬂCIUGng Con‘neCuLai
docurmenization, o parsons who ars considering ﬂnnerlng retirement
villages,

RVA Ltd and ACS Submission on Retirement Villages Bill 2010 (ACT) -+ 8
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I ) B “erisure the puesewauon ofaresident’s nght of prlvao,/ and-attonomy-ovar—
_his or her own personal and financial affairs, including his or her own property,
"and clarify the rights and obligations of residenis and
managernent;

(9) enable resident inpui, where desired by residents, into the management of
"~ retirement villages; and :

(h) establish appropriate dispute resolution mechanisms.

RVA and ACS aré of the view thai the Cade in its current form, in the main, s

meeting its obju:tivcs By introducing presciiptive legislation does nat

guarantee any further certainty for operatars and residents ihat could not he
achmw,cl by ::ff'PI‘ljf[‘lf—‘I'IH‘lg the (.,ode thi QUJh thm :uncuons r‘//u«ﬂnfl/ aval{ablﬂ

' Commitz‘ee.
Code Adminisfration Comniitfee

Under Part 6 of the Code there is provision for.a Code Administration Cormimittee which
shall consist of: :

(a)  the Director;
(b) - a represeniative of the retirement village indusiry appointed by the Director;
(c) a representative of residents of retirement villages appoinied by the

Director; and

(d) such other people as the Director considers necessary for the Code
‘Administration Committee to cairy out its functions.

The purpose of the Code Administration Comiittee is to monitor compliance with the
Code; monitor the operation and administration of the dispute resolution processes
created under the Code; and advise the Director on policy and plocedures to promote
the Code within the industry and its recognition by residents.

Further to thls the Code Administration Cornmittee shall, within three months after the
end of each financial year, submit a report to the Minister that shall:

(@) identify any industry speomc problems and lecommend changes to
inappropriate practices; . :

() review ihe effectiveness of The Code and recommend amendrnenis whele
appropriate;
(c) provide details of the number of applications lodged under Divisions 3 and 4

of Pari 5 of the Code and outiline the outcomes of those applications; and

(d) provide details of the number of principals found to be in breach of the Ccde
and ihe naivra of those, breacnes.

AT
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*ln recenttimes the Code Aomlnlsnauon Commmee has ‘ot heenformed: Recent~—
communications with the Office for Regulaiory Services has provided information that
the Committee is in the process of being reconvened.

It is the posifion of RVA and ACS ithat this cammitiee first ha reconvened (o
review the Code and identify any industry specific problems, reviaw the
effactivenass of the Cade and pravide any necessary recommendations, i vrould
not he haeneficial to alter the entire structure of the operafional aspacis o7
retirement villages without iirst utilising the functions currently ava aifahle {0
prowr.le further clarify for operatars and residents.

- I wauld further he the recammendation of the RVA and ACS thai all daia and
research ohtainad thraugh the consultation period with M3 Forler should iz an
integral part of the review that the Commitiee underiakas.

Low Level of Complaints

The retirement village industry prides itself on the close, muxually beneficial relationship
that it shares with iis 1esxdems and their families.

This close relationship and overall high level of satisfaciion is confirmed through the
statistics of the low level of applications brought in the ACAT in recent years.

Experience in other jurisdiction shows that the many years of goodwill developed
between operators and residenis can easily come undone as both parties atternpt to
deal with prescriptive legislation. There have been many instances of an “Us versus
‘“Them” mentality that can develop which is not part of harmonious living which alt
stakeholders pride themselves on.

RVA and ACS cantends that the current requirements of the Code, operational
and financial refatianship enjoyed hefween residents and their families,
operators, government and other key staleholders is sound and that
mndamonfal éhange from the Code to Prescripfive L eqra[afmn is neither- requn ael
nar heneficial fo the industiy.

Resident Satisfaction

Consistently high levels of resident satisfaction have been supported by independent
research. - A survey conducied by the University of NSW titled "Retirement Village -
Resident Satisfaction in RVA Member Villages in NSW & ACT” in2004, provided the
following key findings:

a 94% of‘ residc—:nts felt that their expectations for retirement village living had been
met or exceeded. ’ o
93% of residents rated their overzll life satisfaciion as being great or excellent in
retirement village life, »

~ 99% of respondents responded with a neuiral response or higher in regal‘ds o
their satisfaction of living in a village. ‘
75% of residenis stated that on average, living in a reiirement \flllagD community
was equal to or betier than living in their farily residence.. ,
Ovar 71% of residents felt safer living in a village than their family home..

52% of residents were happier now than previously in their ramily home.

RVA Lid and ACS Submission on Retirement Villages Bill 2010 (ACT) o 104
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o "'LVm/Jn. E und 35 zdncl At cansultation with :asir/nnLrha” hegnundziialen;itis——————
‘ tha RYA and ACS’s position that residenis are uvuwlwlmm gl happy wilh ding
in retirarment villages. The re-farmation of the Code Adminisiraiion Qommiites
will provide the govarmment with ihe necessary recammendaiians (o a zgistin the
strengthening of the Coda is recuirad.

OtherGovemment Initiatives -

Consideration must be given to other governrent initiatives such as Harmonisation of
Retirement Village disclosure statements and contract clauses being undertaken by
New Souih Wales and Victoria Offices of Fair Trading, and the Productivity
Commission’s Report into accomimodation for the aged as inputs to any related
legislation in the ACT.

If thare is fo he any amendment fram the Code to an Act and Legislation, it is the
position of the RVA and ACS, that this should veait until the abova rmentioned
projects of Harmonisation and the Praductivity Commission’s Repait are

A finalised in arder fo avaid any further amendments ance thase projects have .
fhean cornpleted. To have further amendments take place a a short tima aiter the
introcluction of any new legislation would only serve fo provide more confusion
to.operatars and residents alike. Further to this and as stipulated earlier, the
prefeired position is to strengthen the Code. :

RVA Lid and ACS Submission on Retirement Villages Bill 2010 (ACT) ‘
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Steering Committee for. proposed'Retire.ment Villages Residents
. Association. :

The proposed Ret!rement Village Residents Association WIH be applying for
Incorporation in the Australian Capital Territory. _

. The Aim of the proposed body will be to represent the interests of res;dents
currently living in Retirement Vlllages in the ACT.

We suggest that the current Retlrement Villages Industry Code of Practice does
not offer a legislative framework which is easily enforceable and Wthh offers
clarity and certamty for both management and residents.

With the objectlve of supporting the proposed Retirement Villages Bill 2010 the
proposed Association wishes to submit the following comments relating to the

Exposure Draft of the Bill.
Retlrement Villages Bill 2010

- Could thls be re-titled as Retirement Villages (Independent L.lvmg Units) Bill

2010.
Part 1 Prelimlnary

Pari2 Objects and Important Concepis.
: Section 6. Objects of Act.
(2) ~ The following are also objects of this Act:

After (d) insert: as (e) fo (i)

From The Retirement Villages Industry Code of Practice
Division 2 (6) General Principles:

(e) the freedom of decision and action of each resident must be recognised -

and given due consideration in the relationship befween a reszdent and the
l management of a refirement village

(f) the relationship of a resident with his or her family and past and present
community is important and must be recognised. This recognition must
fake account of the cultural, rellg/ous and Imgu:st/o background of the

resident
(g) a resident must be treaied :alrly, and not be subjeoz‘ed fo abuse or

exploitation
(h) a resident has the right to autonomy over his or her, personal and financial
. affairs, including his or her own property; and
() management must not engage in any harsh or oppressive conduct.

fmd




Part 3 Division 3.2 Ending registration.

Sections 16'& 17 Cancelling registration.
There is no indication in either of these sections as to how residents or former
residents will receive the exit entittements which are due to them. There is no
mention of consequences for management/owners/operators if there are no
funds to pay these entitlemenis. '

AND: .
Part9 - Division 9.3 Enforcing statufory charges.

Both of these Divisions relate to ehding registration or closing down a retirement
village or the sale of the land under a court order.

Under: Section 157. (1) (b) itis not contrary to the interests of any
resident of the retirement village that the land be sold
And: Section 158 (3) (d) paying exit entittlements payable fo residents

if, because of a court order, the retirement village scheme stops operating or the
residence contracts under the scheme end; ' '

Exit entitlements will only be paid to residents and former residents from the sale
proceeds after:

(8)  sale costs and applicants cost are paid

(b) amounts payable under securities are paid

(c) satisfying the original order

There are no specific details as to how residents or former residents exit
entitiements will be paid, either in full or in part. Residents and former residents
require these exit entitlements to pay for either, further accommodation in
another retirement village, or, ongoing care in a residential aged care facility.

If there is insolvency or maladministration invoived there will be little or no exit
entitlement paid. Usually the ingoing contribution a resident pays when entering a

retirement village is either the whole, or the greater part, of a person’s available

finance.

Therefore there is a very real risk of older persons being left without a home and
~ without the finance available to buy anotiier one, There is either no capital gain -

or only part capital gain to be paid in the exit entitlement. Given that a resident
may have lived in the village for a number-of years, market values will have
increased considerably and they will be unable to pay for appropriate
accommodation. There is also the distress that will be caused by the loss of their

home. _ :

TN



Part 4 Sections 20, 21, 22 Residence contracts generally.

These sections give specific requirements for content of residence contracts.
These appear to be suitable and of sufficient detail. However, the statement
“Subject to Harmonisation Project with NSW and Victoria”, in the ACT Retirement
* Villages Bill — Workshop papers needs to be clearly explained in detail as IhIS
project is unknown.

Part 4 Section 28. Meaning of Trustee.

Agree fo (a) (b) and (d). We do not agree with (c) as a Real Estate Agent could
be considered to be an interested party in the development/sale/leasing of
residences in a Retirement Village and the term Real Estate Agent is not
included in Section 37, Definitions.

Part 4 Section 35 Unpaid amounts recoverable as debts.
What guaraniee is there thai residents will not lose their i mgomg contribution if
msolvency or criminal acts are involved?

Part 4 Section 43. Scheme operator to compensate ass&gnor in certain

circumstances.
This is an important and positive section for proposed residents.

Part 4 Section 47. Recovery of ingoing contribution as debt.

* The time factor is a concern in recovering the contribution as a debt because in

- many cases the ingoing contribution was either all, or the major portion, of a
resident’s finances. This means that they could be severely disadvantaged in

sourcing future living conditions or residential aged care.

Part4 Section 48 Ending residence coniracts — scheme operators
This section enables the scheme operafor to evict a resident largely at the
discretion of the operator, with the exceptlon of (3) (c)

Apait from the provision of 14 days or 2 months written notice fo the res:dent.
- there is no reference to the right of the resident to appeal against the operator's
intention fo evict. ‘

There is a need in the legislation fo set out a resident’s right pf appeal against
eviction. The legislation should nominate an mdeﬂendent third party to hear any

appeal

Part 4 Section 48 (8) If the scheme operator does not know the
resident’s current address, the scheme operator may give the notice by
publlshmg itin

(a) a dally newspaper and o
(b)  a newspaper circulating throughout Australia.




This part of section 48 should be omitted. Scheme operators should be obliged to
have the contact details of next-of-kin, solicitors, or other suitable persons and
also should be obliged to regularly update that information. Circulating a notice in
a newspaper, regardless of whether this is considered sufficient for other legal
matters, presupposes that everyone has a current newspaper available,
wherever they may be and.will read the notice. '

Part 4. Section 49.
Not required, refer fo comments re Section 48 (6).

Part 5. Division 5.1. Public information documents.

Sections 55 to 60 inclusive and

Division 5.2 Other matters .

Sections 61 & 62. :
These sections are of great importance for residents or prospective residents and
will aid the proper administration of retirement villages and give certainty to

residents.

Part 6. Section 70. This makes the condition report a vital piece of
information for both resident and management. ‘

Pari 6 Section 73 Appointing scheme operators as selling aéents. '
Need not appoint a scheme operator as a selling agent. '
This is an important provision. '

Part 7 Division 7.3 Exercise of powers of aitorney by scheme operators.
Section 88  Offence — exercising powers of attorney,
(1) Another important provision.

Part8 Division 8.1 Capital Improvement. "
~ Section 93 Responsibility of former residents for capital

improvement.

o Refer to comments on Division 8.4 Section 127: The payment for 9 monihs rule
could apply and ex-residents could be liable for capital improvement payments.

it must be made clear that a former resident should not be liable for any capital
improvements, approved by residents, after the date on which the former
resident exits the village. : '

Part8 . Section 94 Quotations for capital improvement.

: (3) Scheme operators need not get 2 quotations..... ,
Two quotations should always be the minimum requirement. The scheme
operator and the provider(s) of the capital improvement need to demonstrate that
there is no collusion between them in the matter of costings and/or the quality of

the work and the. materials provided.

i)
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Ppart8 Sections 103 to 107 inclusive. i

Part 8 Section 95 Payment of capital improvement.
(2) The scheme operator may, as a condition of agreeing to make
. the capital improvement require the resident or residents fo pay
the cost of the improvement before the improvement is made.
The capital improvement may. not besatisfactory or completed. We suggest
payment of half of proposed cost is more reasonable.

Part 8 . Section 97 - 98 - 99. Capital Replacement fund. 4
Capital replacement fund contribution, for a retirement village, means the

propartion of the ingoing contribution of a new resident of the rétirement village

that is payable into the retirement village's capital replacement fund. ' \?

As proof of the scheme operator's accountability, residents should have written
statements presented annually, which indicate the current amounts, which are \@
being held in the retirement Viilage's capital replacement fund, and the annual '
income and expenditure related to the fund. ’ &

‘) .
These appear to be suitable protection for residents who otherwise may be
required to pay for repairs. '

Part 8 ~ Section 108. -

(3) Capital replacement fund budgets. _
A copy of the draft capital replacement fund budget for the financial year should
be presented to all residents annually without a request being required.

Part 8 Sections 110 —120. Maintenance reserve fund. .
Maintenance reserve fund contribution means the proportion of the ingoing
contribution of a new resident of a retirement village that is payable into the

retirement village’s maintenance reserve fund. -

Part 8 Section 121. Maintenance reserve fund budgets.
: (3) A copy of the draft maintenance reserve fund budget should be
presented to all residents annually, Wit_hout needing a request.

Part 8 Section 124. " General services charge budget.
(3) As the funds for these services charges are levied on all
residents annually, the draft budget for the coming financial year should be

' presented to all residents 30 days prior to an annual meeting.

This would allow residents to have the opportunity, at this meeting of all residents
and management representatives, to discuss and comment on the draft budget.

‘Part 8 ~ Section 125. Offences - working out and paying general services
charge.
(4) & (5).. Payment of GST.
5
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Not-for-profit service providers reclaim GST and this should be refurned to the
General Seivices Charge Account. :

Part 8 ~ Section 126. Responsibility of residents for general services
charge. - '
(1) For the period that the resident lives in the resident's
accommodation unit. )
This section is negated by Section 127

Part 8. Section 127.
We regard the whole of Section 127 as a totally inappropriate requirement.

Part 8 Section 127. Worklng out and paymg general services charge for
former residents

(1) (b) aperiod of 90 days elapses.

[n The Code of Practice See Part 4. Division 4.5 Section 46.

This section states that the scheme operafor must refund the full
amount of the resident’s ingoing contribution fo the resident within 30 days after
the day the residence contract ends. o . ‘

Section 127

(1) (c) requires the resrdent to apply to the ACAT (after a period
of 90 days) for the scheme operator of ihe retlrement village to pay the formér
resident’s exit entitlement.
This requires tirne and money to be expended by the former resident, who may
not have the mental or physical or financial capacity to do so.

(2) (a) as, in most cases, the resrdent receives a greater
proportion of the ingoing contribution when exiting the village, the ex-resident will
be paying a greater proportion of the sefvices charge than the operator.

' . (2) (b) The 9 month period is totally inequitable. It can
reasonably be assumed that a resident will be proceeding to Residential Aged
Care. This requires significant payments in the form of Accommodation Bonds or -
Charges. Under Federal Legislation, Residential Aged Care facilities are allowed
to demand these funds within short time frames and charge signifi icant interest
rates until they are paid. :

Given that the Retirement Village Ingoing Contribution is usually the greater
proportion of a resident’s total financial resource, this would have the effect of
preventing a resident from accessing Residential Aged Care. This, in effect,
leaves them with nowhere to go and an erosion of their limited financial
resources. The exit entitlement of the ingoing contribution will not be

paid to the ex-resident until the 9 months have passed.

|



It also means that they are being charged double contributions for the same time
period, to the Retirement Village and to a Residential Aged Care facility where

they are living.

If death occurs, thus causing a resident to leave an accommodation unit, this
also means that the estate of the ex-resident will not have the exit entitlement,
minus the extra charges, paid for 9 months.

Therefore Section 127 should be deleted in its entirety. .

It appears fo be an onerous and unfair imposition on former residents following
their vacation of the residence. It would also be a major deteirent {o new -
residents joining a village if they were made aware of this impost.

Note: Section 127 will also influence Part 8 Section 93 and Part 9 Section 154.

Part 8 Section 131.0ffence — increasing general services charge by more
than CPIL. - :
2) & (3). -
Residents should be provided with sufficient information regarding the Services
Charges, so that they can make an educated decision regarding-the increase in
charges by more than the CPl.

Part 8 ~ Section 135 Quotations for new services.
(3). However, the scheme operator need not get 2 quotations ...

At least two quotations should be essential. Therefore Section 135 (3) should he
deleted. '

Part 8 " Sections 136 & 137. Charging residents for persbnal services
during temporary absences.

(1). This 28 day period of a charge for personal services is again.a
completely inequitable impost. The Home & Community Care Services, which
provide personal services in homes and/or accommodation units, do not charge
for the days when the services are not required. The charge ceases when the

service ceases. -

; This also means that, following the death of a resident, the estate can be
‘charged for personal services for the next 28 days. '

Part 8 Division 8.5. Insurance.
Section 138  Insert a new subsection:
(3) The scheme operator must provide residents with details of .
insurance taken out for the village. ’
(4) Previous subsection 3.




Part 8 Division 8.6. Financial Accounts and Statements.
Section 144. Scheme operator must keep separate accounts for
Capital Replacement Fund and Maintenance Reserve Fund.
This is a positive provision and goes to the accountability of the scheme

operator.

Part 8 Section 145 Offen.ces — failure to give quartérly financial
statements.

The scheme operator for a retirement village should be required fo supply
financial statements in a form that can be audited each quarter without these

statements being requested.

Quarterly statements give residents a reasonable insight into the financial

viability or otherwise of the retirement village in which they have a significani and

ongoing financial interest.
Maximum penalty: 540 penalty units.

Part8  Section 146. Preparing annual financial statements. ‘
Annual financial statements should be audited statements presented to all
residents and should not have fo be requested.

Section 146 (a) insért: (vii) Insurance taken out and maintained in relation to

events described in Section 138 (1) where applicable.

The Annual Financial Statements should also include details of items of
expenditure and not just headings such as Repairs so that residents have

" enough information to reconcile charges with what they see being done in the

village.

Prudential Statements should also be issued with the Audited Accounts so that
residents can be assured that the operator will be able to return the component
of the ingoing contribution to which they are entitled when they exit. Currently
there is no requirement for a managing body to be open and accountable in this

way.

In The Code of Practice, ‘ o
Division 2, Resident Input info Management. _
Section 13. Structures for Resident Input. .

(1) & (2), (a) & (b), state that there should be an annual meeting of residents
at which residents shall be given the opportunity to consider and agree
upon the budget for the following financial year and may discuss and

- decide the matters in subclause 15 (2) of the Code, (The Village Rules).

Q0



(2) (c) (d), (e) & (), add very important details io this section of the Code.

Section 14. Resident Input into Budget
(1), (2), (3) & (4), add details of resident information and input.

There is no such requirement or opportunity for any consultations between
management and residents in the proposed ACT Retirement Villages Bill

2010.

Part 9. Statutory charges over retirement village fand. '
This is an administrative section. '

Part 10. Residents participation. .
Section 164. Operating residents commitiees. .

Add subsection (1) (d) Convene an Annual General Meeting of residents.

Part 10. Section 168. Retirement villages without residents committees.
(2) A meeting must be held in or near the retirement village.
This is important for small villages with no communal facilities.

Part 10. Section 170. Ordinary resolutions.
Section 171. Special resolutions
Section 172. Who may vote.

~ Delete section 172. (1) _
(a) If the residents have, by special resolution, agreed that each
resident of the retirement village should be entitled to vote - each

resident of the retirement village.

Entitlement to vote, even on speciai resolutions, should be resfricted o one vote
per unit. This is important so as o ensure that units with single residents are not
disadvantaged by units with multiple residents.

Part 10. Sections 173 ands 174. Proxy and Postal Votes.

Very important sections as residents may be ill or unable to attend meetings.

Part 10, Section 176. Quorum at meetings. . ! . :
Suggest that (1) (a) the Standard quorum of 1/2 of the accommodation units is
too great and (2) Two or more people present who are entitled to vote are too

few as they may not properly reflect the view of the majority of residents.



(2)
Part 10.
(1)

()

)

Insert Section 179. A.gendas and Minutes.

Prior to any meeting, whether proposed by the operator, resident or
Residents Committee, a written agenda should be provided at least -
3 days prior to the meeting. It should be itemised and include
General Business.

Minutes of all meetings should be provided where appropriate and
within a su‘itable time frame.

Insert Section 180. Village rules.

A retifemen’t Village shall have a set of village rules.

Residents must have input into and agree to the content of village
rules and any subsequent amendment of or addition to the village

“rules.

The village rules must-accord with the objects and important
concepts stated in Section 6 and with the rights and obligations
provided for under the Act. - -

The Steering Committee of the Australian Capital Terrltory Reurement Vlllages
Residents Assomatlon (ACT RVRA).
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Submission to Mary Porter

#

The R\]Aiaﬁdf,ﬂ(CS'\'jJBUIdflil(Ta"iﬁ_ﬁTceVEIQEin_ﬂ‘réﬁ K your for the opportunity fo prov idera—

submission in relation to the Retirement Villages Bill 2010 (ACT): Exposure Draft. We agree
with your commitment for an ouicome which will offer ceriainty to both operators and
residents in terms of their respective responsibilities. :

* This submission is supplementary to the initial submission dated July 2010 which was

emailed to you on 10 August 2010. While we continue in our position pui f

~

orward in our July

submission, this report deals primarily with those clauses in the Exposure Draft which are of

“primary concern to us. We support provisions that worlc for the ongoing viability and growth

of the industry and in particular the impact the industry has on the overall ACT economy.

No doubt you will appreciate the importance of providing transparency and simplicity and
particularly sound management practices as an appropriate framework for the delivery of
your desired outcomes. We note this is reflected in Section 6 of the Exposure Drafi and we
fully support the objectives ouilined in Section 6. '

' Section

Registration of
retirement village
scheme '

ltem lssue / .
' Recommendation
1. S7 [ssue: . )
Meaning of — . - " _
retiremgnt village There is no.age definition only “older members of the community whereas
; Section 57 (b) allows for the “age limits” of residents fo be specified in the
public information document. '
Itis argued that the above definition is too vague and the flexibility for each
village to set their own age limits means that there will be no consistency
across the industry, creating confusion when prospective residents are
researching their options for retirement living. '
The “age limits” also implies that there could be an upper limit stipulated by
an operator.
Reecommendation:
Use the same definition used in Section 5 of the Retirement Villages Act
1999 (NSW) '
2. S11 Issue:
Meaning of scheme | . . , L . ; .
o eratog - This section does not make it clear that a scheme operator can be an
P organisation or business. C
Recominendation:
| State that a scheme operator can be an organisation or a business.
3. S12(1) [ssue:

The section states that a person may apply to register a scheme ie it is not
compulsory. Yet later in the Drait, it states that it is an offence to enier into
residence coniracts if a scheme is not registered (section 24 and 85).

Recoramandation:

Reword this section to read that if a person is to operate a reiirement .

&
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#
4, S12(3) Iszuas
Registration of . . : s . e .
ph o It is uncertain as to what impact the requirement io register the retirement
retirement village
scheme wllage scheme will have on operators. What are the costs involved? HOW
often is renewal of registration required? _
The required information to be supplied is overly prescriptive. Does this
mean that a scheme must be re-registered for example every time there are
changes fo terms offered under contracts or communal facilities?
Recommendations: '
Restrict information required to items which won't change over {ime.
Provide details of costs involved.
Perusal of Section 24A of Retirement Villages Act 1988 (NSW) may also
assist. ’
5. S26(1)(b) Issue:
Offence—failure to “As soon aé racticable” is not specific enough
give copies of ‘ P P gn-
residence contracis | Racommendation:
to other pariies . e . .
P Provide a specific imeframe of 10 working days.
6. S34(c) [ssue: »
Offence—failure to “Immediately” is not specific enough
repay amounts y pect gn.
after residence Recommendation:
confracts rescinded . I
Provide a specific timeframe, say 7 days.
7. S36 lssua
. o
Cooling off period | \pfe suppor‘ the changes regarding the cooling off period. However, there is
' no provision in the event that retirement units are sold off the plan.
Recommendlation:
Also apply the cooling off period to a Deed of Agreement.
8. S34 and S36 [ssue:
Trustee mustrepa . . , . C .
amount if contra?:ty If the contract is rescinded during the cooling-oif period, the operator
C - receivas no financial compensation. The Drafi cooling-off period is 21
lesc!nded durmg days which is too long. The NSW legislation provides for 7 business days
cooling-off period - ) : ‘ )
' .Recommendations:
Reduce the cooling-off period to 7 husiness days. .
Add “the coollng ojf perlod is walved if the resident commences to live in
the residential premises”. -
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S46 ' _
Ingoing contribution
-operator must
refund full amount
within 30 days after
contract ends

lzsue:

We do not support the-timing of the refund of the ingoing contribution within
30 days. This would be more onerous for operators, result in serious cash-
flow issues for operators and would seriously affect the industry. This is
not required in any other jurisdiction.

We fail to understand that there is a buy-back clause at all. iNo other ,
property asset exists whereby the vendor is guaranteed payment hefore the
asset is sold. Why should the operatior take all the risk in the transaction?

In the directory a reference is made to "own”. If the resident would “own"
the retirement unit, then surely this clause should not apply but the sales
process and obligation to pay the general services charges untiil the unit is

| sold should be handled similar to ordinary real estate sales.

In the event there would be a buy-back clause this could prove onerous to
the operator. Operators may be required additional equity to be contributed
upfront to allow facilities to be maintained within proposed LVR ratios.

Additionally we fear that it may delay projects moving io the next stage as
bank covenants may be breached (i.e. no more than say 6 vacant ILU's
prior to moving fo the next stage however with the buyback clause this may
then mean that the covenant is not met, - becomes 7 vacant [LU's) and as
such this cannot be beneficial for the existing residents either.

The proposed amendment takes no account of prevailing market’
conditions. An older village will be more dated than newer competitive
offerings. The operator may have to spend additional capital making the -
[LUs somewhat more comparable to new alternative stock. The possibly
dated/out-dated nature of the older village entices more residents to depart,
as they see the re-sale of vacant units not occurring, so an oversupply
begins to develop, potentially impacting the lifestyle of residual residents,
as general services fee income reduces in line with vacancies. Such a
scenario does not even need to be reflective of stock obsolescence. Look
at the situation over the past two years, where residential properiy sales
slowed markedly, thereby restricted the ability of potential residents to sell
their own properties in order to fund the purchase of an ILU in a retirement
village. '

T !
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I the vendor of the 1LU can siill exit the village without being impacted by
prevailing market conditions, it establishes a scenario where fair trading is
not occurring ie. there may not be a willing buyer for a willing seller. If
enough residents were to vacate, immune from he realiiies of the
prevailing market, this could not but have a detrimental impact on the
resultant "present value" of all other residents dwellings, and therefore their
piece if mind, which is of paramount importance in a village scenario.

We believe that for a contract to be valid in law, we understand it can't
place one of the pariies at a significant disadvantage to the other, or it is
considered unconscionable. We believe that a situation where the
purchaser of an ILU gets their money back within 30 days of the end of their
contract, regardless of the fact that the property hasn't sold and value
hasn't been established, is an unfair and unegual agreement. On the basis
of this amendment as proposed, financiers may be reluctant to advance
money to older villages which may be most in need of refurbishment, as
they run the risk of being left with an oversupply of old stock. This would be
counter productive to an overriding industry rationale of providing an
ongoing lifestyle proposition in a secure environment. The need fo update
older stock benefits all residents in a village via enhancing the value of the
individual ILUs and the village offering, expanding its appeal o new
residents. The inherent value in the service offering that the resident bought
into, resides in the goodwill made manifest via an occupied village that is a
desirable place to live.

Recommendation:

Provide for the refund, less fees, to be due within 30 days aiter the unit, or

the right to reside in the unit, is sold.

10. | S56 -
Definitions - ACA

Issue:

This is the first reference to the ACT Civil and Administrative Tribunal
(ACAT). Using the Acronym ACAT is very confusing as ACAT referring to
the Aged Care Assessiment Team throughout Australia is known by this
acronym to both providers and residents.

Recommendation:

Include a definition of ACAT.

11. | S69(2) and S69(3)

Condition reporis

[ssua:

By waiting for up to 2 weeks after occupation for the resident to complete
the condition report provides an environment for potential dispute

Recommendation:

Set condition reports to be completed by the operator and resident prior to
occupation. '

Lo~
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#
12. | S72 and 573 lasue:
Resident may set ' . - . . '
o . y P We do not see the need for scheme operators to be licensed agents as we
the sale price of the - Caw .
e - are selling our "own” real esiate.
unit and appoini a
selling agent Tecomimendation:
Remove the provision for the need for a selling agent.
Issue:
We do not support the option for residents setting the sale price.
Recommendation:
Set the sale price to be agreed by both the resident and the operator as the
result affects both. If no agreement can be reached on the sale price, the
parties are to go to a registered valuer who will set the price. :
13. | §78(2) Definition of | lssue: _
long term resident - . Y o
9 There needs to be clear distinction between owner and non-owner
arrangements throughout the Draft. Of particular conflict is the definition of .
long term resident. The definition of 'own' in the dictionary in the Draft refers
to the person who has a leasehold interest. Yet S78(2) defines a long term .
resident as a person who does not own an accommodation unit but whose
contract is in the form of a long term lease. The confusion follows through in
S71, S72 and S73. '
Recaommendation:
Correct S78(2) definition of long term resident to clear up the conflict.
Review and revise-the Exposure Draft to make a clear distinction for owner
and non-owner arrangements as applicable.
14. 599(2) Issue: _
Capital I « _ s
. It is misleading to say “the scheme operator is solely responsible for
replacement fund oo . : PR " P
] contributing to the capital replacement fund” when Section 97 states that
contributions come from néw resident ingoing contributions. [n the case of
the maintenance reserve fund, Section 110 and 112(2) similarly describes
how residents are solely responsible for contributing to this fund.
Recommendation: ) .
In S99(2), replace “scheme operator” with “residenis of the retirement
village”. .
15. | S103(1)(c) lssua:
Tax on amounts o
; Drafiing error.
paid
Racommendation: ,
This should read “under section 101(1)(d)” referring to tax on interest.
16. S105 & S118 lssue: ‘
Capital — e & . . o £ .
replacement To engage a quantity surveyor may represent a high relative cost burden
for small villages (annual iotal recurrent charges not exceedi 5
reserve and. for small.villages (annual tot urrent ¢! t exceeding $50,000).
maintenance Recommandation: '
reserve reporis . S, \ . .
_ be For small villages (annual total recurrent charges not esceeding $50,000)
allow “or other qualified personnel” in $105(2)(a) and S118(2)(a) by
resident consent

RVA Lid and ACS Inc.

Subrmission on Retirement Villages Bill 2010 (ACT): Exposure Drait
September 2010 :

E

T sy Sstaw 1527 1B

ca A Comm Ay Sz

Sragsan e hEW ST



Submission to Mary Porter

#
17. | S110 Issue:
fleaning ot - - ST e o g e
aning The definition that conttibutions to the fund are from’a proporuon ot ingoing
maintenance o . A ; T AR
reserve fund contributions may be incorrect. We believe that the intention is that
e contributions to the fund are made hy residents out of general service
contribution
charges.
Recommencdlation:
Change the definition to indicate that contributions to the fund are made hy
residents out of general service charges.
18. | S124 Issue:
General services . . , . e )
' ; Dealing with what to do with any deficit or surplus should be leit to the
charge hudget o2 o, .
residents and management. Carrying forward surpluses could have serious
consequences in years to cotme.
Recommendation : ,
Allow for resident consent on what to do with surpluses including options to
carry forward or put them into the maintenance reserve fund.
19. | S127 Issue:
Working out and . . . L .
aying %eneral [f a resident is deemed an owher, then we believe that they should remain
paying { liable for the general services charges uniil the unit is sold.
services charges ‘ _
Recormmendation:
Add a sub-section which deals with residents who are owners of units
stating that they are liable for general services charges untit the unit i5 sold.
‘Section 152 of the Retirement Villages Act 1999 (NSW) provides a good
model. ) .
20. | S130 lssue:
: Scheme operators . ‘ . . . I )
2ving ger?eral The impact of this section would mean that there is a potential shortfall to
paying the general services operating budget.
services charge .
Recammendation: _
Any general services charges to be paid by the operator should be paid into
the general services operating account and not the maintenance reserve
fund.
21. | s131 , Issua: _
Increasing general . - » e ,
. services ghgrge by There is no provision to allow variation to general services charges to be
N based on a fixed formula such as the pension raies. The NSW legislation
more than CPI : ) o T : A . "
allows three options - variation by fixed formufa, up to CPI variation with
resident consent not required, above CPI which requires resident consent.
- ’ ’ , ’
Recommendation: :
To streamline the process for operators and provide greater certainty for
residents, adopt the NSW Retirement Villages Act 1999 Part 7 Division 4 -
for recurrent charges. ' ’

&
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2. |s1313) ssue: L
.CP! Pe“ce“tage.,. The CPI percentage increase definition will need to change as the timing
increase - detinition - . o Y

doesn’t fit in with the @iming of the budget preparation and preseniation.
Racommendation:

Define CPI published dates early enough to fit the timing of the budget
preparation and presentation.

ssue:

CPI percentage increase is defined as the movement of CPI from only one
quarter to another which is not adequate.

Recommendation: .

Define CPI percentage increase to be the movement of CP| from the end of
a quarter from one 12-month period fo another. :

23. | 5145 Issue:

Qu?rterlyLﬁnanCIal This is a high relative cost burden for small villages. The NSW retirement
statement . S : - aE A 5
villages legislation allows small villages (annual total recurrent charges not
exceeding $50,000), if residents agree to not provide quarterly accounts.
‘Recommendation: '
Adapt Section 119B from the NSW Retirement Villages Act 1999 for
inclusion in the Draft. .
24. | S146 [ssue:
I_:lave ?nmfal- .| This is a high relative cost burden for small villages. The NSW retirement
financial statement ; 2 : : TR .
audited villages legislation allows small villages (annual total recurrent charges not
exceeding $50,000), if residents agree io not have the annual accounts
audited. -
Recommendation: , .
Adapt Section 119A from the NSW Retirement Villages Act 1999 for
inclusion in the Draft.

25. | S146(b) | Issue:

Have gnnuaLI . ['There needs to be clarification of what audit means.

financial statement .

audited Recommendation: _ ,
Adopt the NSW legislation description ie that the accounts for the village
are audited annually by a person qualified to audit accounts for the
purposes of the Corporations Act 2001 of the Commonwealth S118(1).

26. | S147(1) Issue: .

Sopy ot th? :emnuaLI Giving a copy of the annual financial statement fo the Chief Executive (of

financial statement i bli tor administrati iy Leqislation Act 2001 S163) |

to Chief Evecutive | | e public sector administrative unit, per Legislation Act 2 516 )is

¢ unnecessary. The Exposure Draft does not refer to any financial oversight
role by the Chief Executive. :
Pecammendation:
Remove section 147 (1). -

&
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27.

S149
Statutory charge

Issue:
This is not clearly described.
Recaommendatian:

Clearly describe the implications are on operations or valuations.

28.

S151(1)(5)
Statutory charges -
exemptions

lssue:

The sections state that the chief executive can decide that a slatutow
charge should not apply because of specified circumstances. We belleve
that organisations that are religious, charitable or community purposes ie
those with not-for-profit status should be automatically exempt.

Recommiendation:

Reword section 151(5) to make not-for-profit staius organisations

29.

5163 to S178 -
Resident
commitiees and

resident meetings

auiomatically exempt from statutory charges.

Tesue:

These sections are too prescriptive and require clarification.

There is no clear distinction between the formation and operation of the
resident commitiee and that of the meetings of the residents. For example,
163(1) provides for the election of a residents committee. Yet S169 to
S172 refer to meeting-of the residents. For example, resolutions according
to S171 and S172 are made by “a meeting of the residents” — ie what is the
role of the residents commiitee?

Recommendation:

Review references io reSIdcnts committees and meeting of reSIdents
Lhroughout the Exposure Draft. Rework them into a coherent and cohesive
use of these terms. The curreni Code provides a simple and streamlined
approach.

5164 to S178

The operation ot
residents
committees

Issue:

-We support the establishment and operation of a residents committee.

However, resident decisions can “take effect” on matters including
S164(1)(c)(ii} “any other matter affecting the management or operation of
the retirement village” without operator consent. This level of management
control by residents is not workable. ‘

Recomimendation:

Add Section 74(2) from the NSW Retirement Villages: Act 1999 — "A vote of
the residents on a matter referred to in subsection [(1)(c)(ii)] does not bind
the operator of the village”.

S168(1)(b)(il)
Retirement villages
without residents
committees —
formula for number
of residenis

Isaue:

[47]

The formula for determining the number of residents that may give a wnﬁen
request to the operator for a meeting has a draiting error.

Secommendaiion:

Before the term “a majority of the occupied units” insert “residents from”.
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‘Submission to Mary Porter

32. | 8171 Special Issue:

resolutions - o P . . o L
: The description of how fo calculate the number of votes to pass a special

resolution is unnecessarily complex.
Recommendation:

Adopt the wording of Schedule 1 Part 3 Number 6 of the NSW Retirement
Villages Act 1999 “A special resolution is carried only if it is passed by at
least [two-thirds] of the number. of residents who participate in the ballot”.

33. $S175 Offences - Issue:

_postal votes _ . . L. . _
The process for managing postal votes is overly prescriptive and comes

with penalty. points for getting any one of the very specific requirements
wrong.

Recomrnendatiorn:

Adopt Schedule 7 Provisions relating to consent of residents (3 Postal
votes) of the NSW Retirement Villages Regulation 2008.

34. S176 to S178 Issue:
Quorums and

. : The-process for determining quorums and meetings adjourned is overl
meetings adjourned P - 949 gs adj rly

prescriptive and complex. NSW has quorum provisions for only special
resolutions. . : ’

Recommendation:

Apply quorum requirements to special resoluiions only and not ordinary
resolutions and simplify these provisions. Consider using Schedule 7
Provisions relating to consent of residents (4 Quorum required for special
resolution) from the NSW Retirement Villages Regulation 2008.

35. | 5182 ' Issue:
Dispute resolution —
referral to
mediation

It appears that the Dispute Resolution mechanism from the Code of
Practice has disappeared. This mechanism included a Dispuies Resolution
Committee, and does not involve ACAT or the ORS until a later stage in the
process. It avoids early applications to ACAT.

Recommendation:

| Adopt an interim step for dispute resolution between tier one — the resident
and operator meets to discuss, and iier iwo — application to ACAT.

The Code Administration Committee made up of representatives from
residenis and operators and chaired by a representative of the ORS, seems
a cost effective alternative to dealing with disputes, keeping the costs fo
residents, operators and government io a minimum.

Disclaimer

This submission has been prepared by the Retirement Village Association (RVA) Lid and
Aged & Community Services Association of NSW & ACT (ACS) Inc. and is intended for the
purpose desciibed in this report end not for eny other purpose. The contenis of this
submission should not ba reproduced without the express permission of RVA Lid and ACS
inc. '

RVA Ltd and ACS Inc.
. Submission on Retirement Villages Bill 2010 (ACT): Exposure Dratt
: September 2010 :
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26. August 2010

Ms Mary Porter AM MLA

Member for Ginninderra ‘
GPO Box 1020 : ;
CANBERRA . ACT . 2608 S

" Dear Mary

Retirement Villages Bill 2010

Herewith the response of the Townhouse residents of St Andrew’s Village tothe .
Exposure Draft of your Retirement Villages Bill. It has been prepared following our
study of the Draft, with the discussions held at the Hughes Community Centre.on 2.

" August 2010 also taken into consideration. Before making some detailed comments,

we would like to-express our appreciation to you and your staff for the counsiderable
time and effort put into producing the document, including the wide-ranging
discussions held to obtain the views of those associated in one way or-another with
Retirement Villages. We further appreciate that it will be impossible to accommodate
in the final Bill all the suggestions and views put forward. . ' AEE

Many of the measures proposed in the Act accord with the present practice in St.
Andrew’s Village, with residents encouraged to participate in the management of the
Village through the establishment of a Residents’ Committee [Division 10.1].
However, we suggest that you might consider the following changes:-

t

() TileoftheBill . S ,

The present title ié.misleading,_ It suggesis that the Bill covers all residents of
Retirement Villages, a conclusion confirmed by both the attendance and some of the
questions and comments at the above Hughes Community Centre meeting, - A more

 appropriate title would be Retirement Villages Bill 2010 (Independent Living),

(5i)  Length and Form of Exposure Draft |

We found the Draft very lengthy and not always easy to interpret. Our expériénée of E

Acts of Parliament is one of relatively short and self-contained documents, with all
relevant definitions included. They are usually accompanied by longer Regulations
developed to interpret and implement the Acts. This arrangement allows changes to -

‘be made in the Regulations without the need to go through Parliament, a process

required to change the Act. May we suggest the above practice (namely an Act with
accompanying Regulations) be adopted for the Retirement Villages Bill, and that
the legislation be as user-fiiendly as possible. ' '

T,
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(ifi)  Prescription

‘Parts of the Exposure Draft appear excessively prescriptive. This is typified, for
example, by the way that the question of a quorum at meetings is-considered [Sections
176, 177 and 178). Whilst Townhouse residents at St Andrew’s Village have never
faced the difficulty of achieving the quorum proposed in the Exposure Drafi, it was
clear from comments made at the 2 Angust meeting that some other Retirerhent
Villages have. May we suggest that the responsibility for determining a quorum, and-
how and when to deal with the consequences of a reduced quorum, be devolved to
residents of individual Retirement Villages. ‘ : :

() Information and Accountability

We particularty applaud the need for full information to be supplied both before any
residential contract is signed and for people in residence. The provision of annual
financial statements and quarterly budget information {o residents [Division 8.6] is an
essential element in achieving both accountability and transparency. :

) _.S‘afeguafds for residents

There are insufficient safeguards in the Draft to ensure the appropriate rehousing of - ()@u
residents of any Retirement Village that, for whaiever reason, ceases to exist [sub- '
clause 17 (2) iii]. This uncertainty is a particular worry for many residents.

i) Mediation

The Bill should emphasise the need for any dispute between operafoss and
residents to be resolved if at all possible within the Village before resorting o - -
external mediation, with the involvement of ACAT being the last resort [Division
11.2]. (Information provided at the meeting on 2 August indicated that this
requirement may have been included in a section inadvertently left out of the

Exposure Draff). '
(vii) Membership of the Governing Body .

- We feel that it is important for the Governing Body to hear the views of residents
directly, especially on matters affecting them. We strongly believe that at least one
resident [of the Village as a whole] should be a member of this Body, a principle
accepted by St Andrew’s Village Board. No such proposition is contained in the .
Exposuie Draft and we urge you to remedy. this. L T

We hope that the above comments are helpful to you.

Kind regards

Q4 Andrew’s Tovwnhouse Residents” Committee




Retirement Villages Bill 2010
Exposure Draft

Personal Submission

1. Retirement Homes need to be required to give residents ongoing tenure despite

their need from time to time to undertake modernisation / redevelopment.

About 8 years ago a good friend of mine bought an independent-living retirement unit at
a retirement honie which includes a hostel and nursing facility in Canberra. This facility
was built using funds raised and donated by the community (and supplemented by
payments from the government and residents) to provide accommodation for older pepole
of lesser financial means. Soon after, the Board of Management was taken over by _
people who set about to upgrade and increase occupancy by providing flash facilities for
refiring baby-boomers. The existing residents were told that, as the new units were
progressively built and their older ones had to be demolished, they could either pay the
extra hundreds of thousands of dollars for the new units or sell their units to the.
management and leave. My fiiend was so shattered by the loss of her security (there was
no way she could buy a new unit) that she became extremely depressed. She got a lawyer

. to write to management, but the facility's CEO responded by meeting my friend alone and

making an arrangement to buy her out. Ibelieve she was grossly underpaid for her unit,
as there was no longer a real market. Due to her depression she was unwilling to fight,
bought a demountable unit interstate and then, on the edge of crisis, went into hospital

" care back in the ACT. .

The social worker at the hospital found her a unit she could just afford in a church-run
retirement village with right-of-entry to an attached nursing home in the ACT. - She asked
the right questions when buying and was told that although they were to fully redevelop
the facility, all existing residents would be accomodated during redevelopment and
rehoused in the new units at no additional cost. This assurance was repeated to all
residents at a meeting to view the plans for redevelopment. They were also assured of
having a guaranteed place in the hostel and nursing home facilities if and when they
reached the point of requiring this. ' '

There has been some management turnover, and 6 weeks ago the residents were told that
they would be given 12 months notice "to make alternative arrangements" before their
units are demolished and replaced by much more expensive ones. Upon leaving they
would be refunded the amount they paid, years earlier, to enter. This will be far too little
to buy ANY alternative accomodation, but too much for them to be eligible for public
housing. They would have to spend their refund on rent until they met public housing
criteria, then apply for public housing and hope their money lasted a couple of years until
aplace became available. '

Despite having done everything right in terms of saving for retirement, buying into a

_ suitable retirement facility, and asking the right questions, these residents faced being

Eoanintlit . &
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discarded by aged care organisations casting off their existing lower-income residents in

 their quest to attract larger numbers of better-heeled residents.

The residents were appalled. When they confronted the spokesperson for the retirement
village with the undertakings they had been given, they were told "Those were made by a
previous Manager who wasn't entitled to say that" and "A new national manager is being
appointed. I will wait until he is in his position and can give a definitive response. I will
report back to you in 6 weeks".

Tt was a period of extreme stress and anxiety for the residents. One resident was seen
walking through Civic in tears on several different days. My friend, despite already being
on sleep-causing anti-depressants, found sleeping harder and harder to get as the
anouncement day approached. I contacted management to alert them to the terrible strain
the residents were under. .However, nothing was done to shorten the wait or re-assure
residents. :

Thankfully the organisation decided to largely honour the undertakings its staff had given
to residents. Despite this, they all have to be relocated before the redevelopment and none

will be rehoused in the new complex. The organisation will pay to relocate them in other

retirement villages. Now my friend is torn as to what to seek. Whatever she chooses will
require waiting for a vacancy to arise. It is very difficult (expensive and arduous) af her
age to travel to check out the options, most of which are interstate. What if she dislikes
what she chooses? ' '

She says, "I was very happy where I am. My choice is to stay right where I am in my. '
humble old unit. But I don't have that choice." =

She also has her companion, a deaf cat to consider. She had to get special permission to
bring her cat when she moved in. She will have to apply for this wherever she goes.
What if they won't let her and she has to choose between having her cat killed or hoping

“another place where she can have her cat will come up?

There is a need for renewal of and new investment in aged care facilities, but at this stage
of life existing residents no longer have the financial, physical or psychological capacity
to deal with finding another home. - '

The draft legislation needs to place on registered proprietors of retirement villages a clear
obligation to provide suitable accomodation for existing residents if they decide to
rebuild a facility.

Section 17 allows an operator to just toss in the towel and give residents a couple of
months' notice. In fact, the only time reference is at 817 (iv), allowing residents 60 days
to object. No other details of how such an objection will be handled, or the timeframe
residents have to find alternative accomodation is defined.-Operating a retivement village
needs to be a long-term commitment because it involves providing care for people who
have limited capacity to find an alternative. This part of the legislation needs to define



minimum protections for residents (and the ACT Government, which may have to
respond to the consequences) if operators decide to give residents notice.

The legislation needs to define how matters unanticipated by residents will be handled.
Allowing individual appeal requires the aged and infirm to act individually. The Act
should set the standards all retirement villages should satisfy in their contracts with -
residents. For example, what rights of tenure residents have; how they will be looked
after in the event of redevelopment, change of management ownership, or closure; what
happens if, due to management decisions, there is no real market for residents to sell their
unit; a minimum period from management notifying residents of a decision to redevelop/
~ sell/ close/ etc and when residents have to relocate; how residents' money is held and
released in such circumstances; etc. Section 48 does not apply to this type of notice.

2. Pets. :

Companion animals are very important to many elderly people. The strict rules of many
retirement villages impose a cruel decision on both prospective residents and animals.
The decision a prospective resident has to take to kill or abandon their pet in order to
accept a rare place in a retirement village can precipitate depression that continues until
their own death. The anxiety when facing a retirement village meeting decision about

- whether to allow a pet is similarly stressful.

Retirement villages should be required or encouraged to be designed to enable certain
companion animals to be permissible. Then people can plan to have an appropriate '
companion animal by the time they are needing a place in a retirement village.

This should be encouraged by the government giving dispensations to those retirement
villages that are designed to accomodate appropriate companion animals.

I'm certain the RSPCA could provide advice on how this could best be achieved.

3. Miscellaneous Comments

526 (1) (b) (i) & (iii) : .

Surely the public information document and unsigned ancilliary contract should be
provided PRIOR to entering into a contract, so people can see what they are signing up
to. 1have heard of strata title companies having two versions of this documentation so
people don't realise that what they signed up to differs from what they THOUGHT they
were signing up to (and even what they got their solicitor to check).

s35
Residents of retirement villages are the last people to be able to pursue payers in order to
recover debts. The crown penalty in 33 and 34 should be higher as a disincentive.




s61
Why does a resident have to wait at least 7 days to see a requested document? This
would be a huge chunk of 14 days' notice to vacate if a relevant document was held by

management.

s70 . : o
There needs to be an exception stated where units are coming up for demolition or

interior refurbishment, as it would be ridiculous for occupants to pay to make good a unit
only for.it to be flattened, when they are already facing eviction.

$73-4 and 190 (4) |
These need to anticipate the eventual circumstance that there will be no market when the

place is being closed or redeveloped.

s75 3

21 days after SALE is a long delay for the operator to tell a resident the contract is void.
A prospective resident is likely to have incurred packing, removal, utilify and '
considerable other charges. The sale of their previous property is likely to have been-
signed and they may have moved into the retirement village. This needs much more
detailed consideration.

§S215 (2) (¢) and (4)

Management needs to be required to provide and retain all previous versions as well as

the current one in the Register, as many residents will have entered under terms described
in the eatlier versions, which may need to be verified. Records should be kept for at least

35 years, as many residents may survive that long in a retirement village.

" Happy to discuss.

%
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. : . Wcomment - Retirement Vvillage Proposal : .
= -From:-websiteMer e o

sent: Monday, 9 August 2010 8:11 PM-

. To: site.submissions@naryporter.net
subject: Form submission Trom: Tnvitation To Comment - Retirement
village Proposal ’

submitted on Aﬁg 9 2010 - 20:10
submitted by anonymous user: [203.129.36.115]

submitted values are::
hidden_emai rom: - website@naryporter.net
Your name:
Your email
Your phone;
Your comne
Energy efficient RVs o ' :
My interest is in the Energy efficiency of Independent Living villas in
Retirement Villages. There is nothing in the legislation about attempting to
make RVs environmentally friendly and more energy .efficient. - There is a need to
educate developers of RVs on building energy efficient RVs.

ission:

with_the exception of calvary and to a.lesser_extent, Kangara, there seems to be
Tittle attempt to orientate the units correctly to gain free energy from the sun

in winter and to ensure t ihe solar energy is kept out during the summer. I
raised this issue at the ubTic meeting a Tew years ago and was
“told "the village was designe a ourne architect and met EER
requirements”. ~Meeting EER5 does not mean it is energy etfficient, it simply
means it is less.energy efficient than an EER3 unit. T was a palled when

was finished to find that the independent vi1Qas taced every
W way, some facing south and they would be very depressingly dark to
1ive in. I was hoping that the latest development would be an
improvement but in Tact it is-actually WOTSS, a retired
architect, was at th meeting today and has Tn trie past taken land |
development plans in Gu and’ shown how more houses could be pl aced on
the available land with all of the houses correctly orientated. There ought to
be more attempt to use such design talent. The Ccommonwealth Government's own
website at: http://www.yourhome.gov.au/technica1/fs41.htm1 rovides all the
information about building an energy efficient home - if onQy builders. would
follow these guidelines we would all be cutting our carbon footprint without
spending any extra dollars in the process. It is even more important to ensure
that retirement villas are energy efficient because (a) a sunny, Tight and warm
house is nice to live in; (b) retirees don't have that much money to waste on
energy bills; (c). global warming will inevitably lead to incrgase in, '~ -
temperatures and need for air-conditioning. Last summer, in“Melbouriié's heat
wave there were an estimated extra 300 elderly people who died Trom héat siress
in-old houses with.no.air conditioning - ‘this should not happen in 2010..

3
. R ]

capital gains '
There is~a lot of difference between RVs. 5Some you pay a large amount Tor a
villa or apartment and if you live there for 10-15 yrs you or your estate gets
_no more, and in some_cases less, than the original purchase price. All the
gains go to the developers and none go to your estate. I find this _
unacceptable. In most cases the developers get the land_at-a discount price
because. they are providing housing for retirees. The villas and units should
not cost much more than an ordinary house - there would be extras for grab
handles, wheelchair access, help_alarms etc but these would not add dramatically
to the cost. The retirement vi?1a/apartment should then be treated in a similar

manner to a normal homeowner - the déveloper should not be taking a Targe amount
of the capital gain. They.are simply taking advantage of the elderly who_are
not .in a position to go turther atield or hope there are mare hanest developers
in the market. o
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gadens lawyers

_In this issue

Exposure Draft of the ACT Retirement Villages Bill 2010 :
Bymnd Gadens Lawyers, Sydney
On ay , of VP Ma el an exposure draft of the proposed

Retirement Villages Bill 2010 for the Australian Capital Territory. . . VQ/’J
_The Bill is open for consultation until 22 September 2010, after which time a revised - -\/{
- version of the Bill is intended to be tabled - sometime after the February 2011 \

parliamentary sittings. read more...
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Exposure Dr ihe ACT Retirement Villages Bill 2010 .
By* andmof Gadens Lawyers, Sydney
On ay , Labor MP M. an exposure draft of the proposed
Retirement Villages Bill 2010 for the Australian Capital Territory.

The Bill is open for consultation until 22 September 2010, after which time a revised
version of the Bill is intended to be tabled - sometime after the February 2011

parliamentary sittings. :
The Bill heavily borrows from the language and concepts of other jurisdictions especially
Queensland. However, Queensfand’s retirement village industry is significantly more
mature and larger than the ACT’s. There are more than 250 registered retirement -
village schemes in Queensland as compared to the ACT’s 28 retirement villages, and it
must be asked whether such a comprehensive regiime, which suits an industry the size
of Queensland’s, is suitable for the muchi smaller ACT. :
& The BiIll seeks to introduce a ‘one size fits all’ approach; which in the circumstances
could be said to give rise to an unnecessary, excessive, even stifling, 'over regulation’ of -
the industry in the ACT. : ' , :
¢ Some key proposals in the Bill which can be criticised as being ‘over regulation’ are:

e forcing operators to ‘buy back’ residents’ premises within 30 days of the resident
leaving

® the requirement for a Public Information Document as prescribed
e the extef&ion of the ‘cooling' off period to 21 days

° requiring the operator to share liability for recurrent charges for general services
with.a former resident 90 days after they vacate

® limiting increases in recurrent charges for general services to changes in the
Consumer Price Index unless residents have passed a special resolution for a
larger increase : .

4
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8 introduction of the stétutory charge on allgretirement village land i_l_};_thb ACT
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® the introduction of detailed rules for the conduct of residents’ committee meetings

® introducing a prescribed method for resolving retirelﬁent village disputes.

Any submissions from operators and other stakeholders on the proposed Bill are due by
.22 September 2010. Any operators who would like a copy the proposed Bill and
Consultation Outline or who need assistance with preparing submissions to MP Mary
Porter on the Bill, please contact us using the detailsabove. .
Foreing operators to ‘buy back’ premises within 30 days v

Section 46 of the proposed Bill requires operators to ‘buy back’ residents’ premises by
refunding their ingoing contribution within 30 days. It applies where a resident
terminates their residence contract by giving the operator one month's notice.

Forced ‘buy backs' are not uncommon and exist in other jurisdictions. For example, in
New South Wales, an operator must refund ingoing contributions paid by residents who
are non registered interest holders’ within six months. However, the 30 day ‘buy back’
requirements in section 46 of the proposed Bill are more onerous for operators and are
unmatched in any other state or territory. '

Such a requirement is likely to cause increased pressure on operators' cashflows.
Financiers to the ACT retirement village industry are also likely to have difficuity working
with such strict 'buy back’ obligations.

The Pubic Information Document ,

The Bill says that operators must provide prospective residents with a Public Information’
Document (PID) which is borrowed directly from Queensland’s PID. The content of the

)
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— —__PIDis prescribed-in_the Bill and the Bill adopts similar terms to those used_in_section 74~ e
—_ __of the_Retirement Villages-Act-1999-(QL:D): - - o :
When complete with all of the information an operator is required fo incorporate in it, the
PID will be close to 30,pages long ange ain a large amount of generic and general
information. ':Proé’ﬁ“é’i':"ti%e residents af y to be given this information numerous times
if they make enquiries at more than one village. Anecdotal evidence in Queensland is
that prospective residents are put off reading the whole PID when deciding whether to
move into a particular retirement village.
A PID is said to be necessary in the ACT to address concerns that existing information
about retirement villages provided by operators is ‘excessive and difficult to understand'.
One should question the usefulness of a document as large as-the PID if the policy
intention is to make information about retirement villages more accessible and
understandable for prospective residents. : .
" Extending the ‘cooling off’ period to 21 days -
Under the Retirement Villages Industry Code of Practice (1999) prospective residents
currenfly have a five business day ‘cooling off' period. '
Under the Bill, a 21 day ‘cooling off’ period is proposed from the date the residence
contract is signed or, if the contract is contingent upon a later event, the date the later
event occurs. More importantly, the operator is not entitled to receive the ingoing
contribution until the end of the 21 day period. During this time, the resident may
terminate their residence contract, without penalty and the ‘operator must immediately
refund fo the resident any money they paid under their residence contract including their
ingoing contribution. The ‘cooling off period is not ended by the resident moving into
premises in the retirement village. _ . .
The ‘cooling off provisions in the Bill attempt to imitate the ‘settling in period” which
" exists in other jurisdictions; however the Bill contains none of the protections for
operators which other states have provided. The operator is not given any entitlement to
rent while a resident occupies premises in their village and is not able to recover its
costs or any other fees in relation to the resident’s occupation of premises in the village.
The requirements that the operators hold residents ingoing contributions in trust and
immediately refund them if a resident terminates during the ‘cooling off' period is likely to
impact operator's cashflows. - ] :
Former resident and operator fo share liability for recurrent charges
Operators will become liable for a proportion of recurrent charges for general services
after 90 days from the date the resident vacates their premises if the premises are not
re-leased or sold. The operator's liability will be in the same proportions in which it
shares in capital gain with a resident. After nine months, the operator becomes solely
responsible for paying recurrent charges in respect of a vacant unit irrespective of any
capital gain share. This is a significant departure from other jurisdictions.
Under the Code, this issue has largely been left to be determined by the resident and
the operator under the terms of their residence contract and the provisions of the Bill
would override the terms of contracts operators have with existing residents.
The provisions in the Bill appear unnecessary given that operators and residents have
been successfully working under the Code for sometime. '
Increases in recurrent charges for general services limited fo CPI
The Bill proposes to require operators to limit percentage increases in recurrent charges
for general services to the change in the Consumer Price Index for Canberra. While
residents will be able to approve an increase exceeding CPI, such approval requires a -
special resolution at a meeting of residents. This is unlike other jurisdictions where
budgets are, in the main, passed by a majority vote.
While limiting increases in recurrent charges to CPl is clearly the approach preferred by
residents, it fails to have regard to the actual cost increases faced by many operators
from year to year, which in most cases exceed CPl. .
The only expenditure to which the fixed increase regime will not apply are rates, taxes
and levies charged by the Commonwealth or the ACT Government, increases in awards
for salaries or wages of village staff, insurance and contributions to the long term
maintenance fund or maintenance reserve fund. This mirrors other jurisdictions such as
Queensland and New South Wales. '
Statutory Charge over retirement village land ‘
The Bill proposes that a statutory charge apply to land used for registered retirement
village schemes. As all operators must register their villages as retirement village
schemes prior to entering into a residence contract, the statutory charge is intended lo-
apply to all villages in the ACT. This is similar to the statutory charge which applies to

Queensland.




_While the_charge exists_over all regfstered,r,eﬁrement village schemes, the securify it- o

’-———wffprowdes appears-to-be- limited-to-those residents-who-do-not-own-or-have-a-leasehold————-
interest in their premises. The definition provided in the Bill as to which residents ‘own’
their premises lacks clarity and should be improved.

Religious and charitable organisations may apply to be exempt from the ‘statutory
charge, however this must be done prior to registration of a retirement village scheme:
' Detailed rufes for the conduet of residents’ commitfee meetings

Under the Code, residents are largely free fo, determine their own procedures for the
conduct of resident meetings. The Code.requires only that an operator not restrict a
resident from participating in a residents’ committee.

This simple, streamlined approach to resident meetings is to be replaced under the Bill
with an entirely new regiie. The new rules. detail how decisions at meetings of
residents' commitiees may he made, how votes are cast, how proxies are appointed by
residents and the quorums required to transact business at residents’ commitiee
meetings. )

Resolution of retirement village disputes

A detailed regime for resolving retirement village disputes is set out in the Bill.
Importantly, it requires operators and residents to attempt to negotlate a resolution to the
dispute prior to applying to the ACT Civil and Administrative Tribunal.

If the dispute caniof be resolved informally, the parties may apply to ACAT which will
have powers to make a wide range of orders in relation to the dispute.

A process for resolving disputes informally through a Disputes Committee already exists
under the Code. It is questionable whether the proposed provisions in the Bill will
achieve a quicker resolution of disputes than the regime that exists under the Code.

& One size does noft fit all for the ACT

It is suggested that more work needs to be done before a revised version of the Bill is -
introduced to parliament in February 2011. Recently, discussions with parliamentary
meimbers have indicated that the introduction of a new bill may be deferred until fate
2011, however operators should not rest on their laurels.

Operators and government must find a workable balance between the two key stated
objects of the legislation, namely to provide protection for consumers in the retirement
village industry and to encourage continued growth of the industry in the ACT.
Legislation in the form of the proposed Bill will operate contrary to the latter stated
object and, as indicated in this article, arguably does so in an unnecessary and severely
excessive way. It may have the unintended consequence of discouraging further

development in the ACT.

This report does not comprise legal advice and neither Gadens Lawyers nor the authors accept any responsibility
for it.
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The proposed Bill is clearly meant to make legally binding many of the practices that have been
in use since 1999 as delineated in two documents, namely. o
e Fair Trading Act 1992, Retirement Villages Industry Code of Practice, published by the
Director of Consumer Affairs for the Australian Capital Territory, November 1999, and
e The Retirement Villages Handbook anthorized by the Director of Fair Trading under
Clause 47 of the ‘Retirement Villages Industry Code of Practice’ and published in April
2004. - L '

Experience over the last decade has shown that the proposed Bill is necessary. The documents
referred to above, have provided clear guidelines for both scheme operators and residents over
that time. While these guidelines have been generally followed there has always been the view
(and sometimes threat by scheme operators) that they are not legally binding and thus, when the
occasion suits can or will be disregarded.

As a resident of a retirement village for the last 14 years and as one who has taken part in most of
the interactions that have taken place between the scheme operators and the resident body, I wish
to submit the following comments on the Exposure Draft.

The following comments refer only to resident participation in the management of a retirement
village, and are thus restricted to Divisions 8 and 10 of the Exposure Drafi. '

1. The ‘Retirement Villages Handbook’ is clear on these issues at ppl7-21. It cleasly
indicates that theré are areas where proposals by management, including the maintenance
services budget (refer p.20), require the agreement of residents. An examination of the
Exposure Draft has failed to find any reference to a requirement for the approval of
residents except in special cases and when the maintenance budget increases exceed
certain specified parameters (refer p.91 at #13 1). With respect to the maintenance budget
the only requirement is that the scheme operators must provide copies of the budget on
request to the Village Residents” Committee. It is absolutely essential that the
maintenance sevvices budget be developed jointly by the scheme operator and
representatives of the residents and once completed be presented to a meeting of the
residents for agreement, Processes for achieving this have been in action for some years
and are outlined at pp. 17-21 of the ‘Retirement Villages Handbook’. Procedures are also
given of action to take if a residents meeting rejects a budget. It is essential that these
processes are included in the Act in an unambiguous way. -

2. At Division 8.4 # 124(6) on p.87 the Exposure Draft refers to the caity over of gains or

' losses. While this is a realistic approach it implies that the scheme operator should make
reasonable efforts to keep within the prescribed budget. However, there appears to be no
penalty if a scheme operator fails to show due diligence in putting the budget into
practice. Without some guideline, there is always the possibility that a scheme operator
could take the view that an overrun is alright as it can be made up in the following year.
This attitude could have significant cumulative effects. Some attention should be given to
this issue in amending the Exposure Drafi.



3. TIn following procedures in which residents’ approvals are required, it is necessary to

precisely define voting rights and voting procedures. These are outlined in the
‘Retirement Villages Handbook® but are quite inadequate and inappropriate. The
Exposure Draft addresses these matters at Division 10.2., with a positive outcome. The
only problem of concern relates to the definition of a reduced quorum of two and the
resulting powers of decision that the quorum of two would have. Although there is
provision for any decisions by such a quorum to be rescinded, it is felt that this number
should be increased. Surely, the size of the quorum should be determined by the overall
size of the voting electorate of a particular village i.e. two could apply to a village with up
to 10 accommodation units, three for 10 to 20, four for 20 to 5 0 etc. or some similar
arrangement. :

. A positive step has been taken in the Exposure Draft to define an eﬁgible voting electorate

(Division 10.2 # 172, p. 117). By allowing residents to vote, by special resolution, for
every resident of a village to become an eligible voter has been a significant step forward.
Opposition to the concept of multiple votes per accommodation unit is raised regularly
(often by the scheme provider) and often leads to considerable argnment. If the Act
becomes law then decisions on this matter rest solely on the agreement by a special
meeting of residents. . '

Several retirement village residents with whom I have regular contact have expressed
concern with respect to the security of their equity in their village should their scheme
provider find itself in financial difficulty. This could occur in many ways as a result of,
for example, changing world economies, bad financial management and/or development
excesses by scheme operators. This is an extremely important issue for residents of
retirement villages as the equity in their accommodation unit may be the only equity they
have and any uncertainty in this regard can cause continuing distress and its unacceptable
consequences. o




S — Stf'An'drew%sgVillage:Townhquses,ther—_&with:-% '

o

@i of our Townhouse Residents’ Commitee

I preface my comments by expressing our ‘allppreciation for your
initiative and subsequent hard work in bringing this badly needed -
Retirement Villages Bill to the point of an exposure draft enabling

_mean.ingful public consultation.

And may I acknowledge that in a matier as complex as this and with
competing interests, it will not be possible to satisfy everybody, be
they Residents of Aged Persons Villages like me, an independent liver
or a Hostel or Nursing Home Residents, Village Operators, for profit

" or non-profit, Charitable Organizations etc. All of us need to be both

realistic and work in a cooperaiive way in the best interests of the

‘community at large.

“The first point of substance I want to make is that the Exposure Draft

friendly.

seems to me to be overlong and somewhat over prescriptive. I think
that less should be in the Bill and interpretation and implementation
should be covered by Regulations. Above all, both should be user

There are numerous references to a CEO, presumably the
administrator of the legislation. I would hope that this does not
foreshadow a new public service organization. 1 think there could be

mughymenitz having an independent Statutory Officer.

From a Village Resident viewpoint, Clause 17 Cancellation of
Registration falls well short of what is one of our greatest worries —
what happens to Village Residents if an Operator goes “Belly Up"?
Are we to be left homeless and perhaps most of our finances in the
hands of a Receiver? 1 want to see this issue addressed in the
legislation with adequate protection for Village Residents.

I also have some concerns in relation to that part of Part 8 that deals
with Capital Improvement, Capital Replacement Fund and
Maintenance Reserve Fund. For St Andrew’s Townhouses,
Management holds our Incoming Payment in return for providing a
License to occupy the townhouse until departure. Management is
responsible, using income generated by those funds, for maintaining
the townhouse in reasonable condition. That would include repair o
the structure caused by normal deterioration. Additionally, residents

_—
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i '.-:a,monthiydv[amtenance -and-Management- bee approved nnually—f— e

by gnis: which covers maintenance, gardening, pest co frol
insurance, depreaatlon of internal capital items, utilities,
administrative apportionment and pagmg system.

- Thus Management is responsible for what you call the Capital
Replacement Fund with support from residents through depreciation
charged for internal capital items, and residents cover what you call
the Maintenance Reserve Fund. So far as Capital Improvemenis are
concerned, we expect these to put to residents for approval, including
the extent to which residents are asked to pay.

1 should like to be sure that our present satisfaciory arrangements
are maintained.

Finally, I want to ask that the Mediation procedures be reviewed with
greater emphasis on 1nternal review. ACAT should, I think, be a last

resort.

has some other matters he wishes to raise. May I hand over to

him?




—-————Sent:

Subject: First Exposure Drait of New Legislation for ACT Retirement Villages

Dear Mary ‘

Some more Thoughts on the Proposed Legislation for Refirement Villages in the ACT.
Where a retirement village has a Board of Directors:- '

1 There should be one mandatory position for a resident of the village. This would
ensure transparency.of policy and decisions, without direct influence on policy
by only one member. That member would however be able fo state the position
of residents at the time of decision making so that Board Members are fully
cognisant of all possible issues, thus enabling appropriate outcomes. This person

. o be elected at a special general meeting of residents.

2. Any other resident, or resident representative, should be eligible to stand for

election 1o a Board of Directors. . - ’
With regard fo the Capital Replacement and Capital Maintenance Funds:-

~ Money should be allowed to be transferred between funds when one fund does

not have sufficient money for necessary expenditure and the other fund |

is underused with excess money available. Such transfer fo be agreed between,
residents and management, affer appropriate notice fo allow

proper consideration by residents, af a special general meeting

. The e;i'ﬂsg’;rfng_ Code of Practice for Retirement Villages in the ACT is largely

satisfactory and could be used as the basis of new legislation with the addition of ne
issues such as, Capital Funds, Discrimination, Refrospectivity efc. Some of the
legislation from other States should be left out as it is detrimental to refirement
village residents, particularly in the areas of resident involvement in management and

" the weekly service levy.

Best Regards

- ——Fo; PORTER— - = | S
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Reglstenng retirement village schemes ) Part 3
Reglstratlon Divislon 3.1
Section 12
Part 3 Registering retirement village
- ’ | schemes -
' L. 7
e .. . . . "\'\/l’\ﬁ g, bk Zw CC )
- Division 3.1 ~ Registration M

Applicatioh for registratioh .

(1) A person (the applicant) may apply to the chief executive to register
a retirement village scheme.

Note I Ifaform is approvecl under s 221 for the épplication, the form must be
used.

Note 2 " A fee may be determined under s 222 for this provision.

(2) The applicant must. be the proposed scheme operator for the
retirement village scheme,

(3) The application must be accompanied by—
(a) details of—

(i) the land on which the retirement village bmldmgs and
facilities.are, or are to be, constructed; and

(ii) the accommodation units and communal facilities that the
scheme operator undertakes are, or are to be, availablé for
the retivement village when the scheme is registered; and

(iii) the accommodation units and communal facilities that the
scheme operator intends to make available for the
retirement  village after the scheme is registered,
depending on the sales activity, finance availability, or

=4 market conditions for the village; and

Retirement Villages Bill 2010 page 7
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. Reglstenng retirement village schemes Part 3
Ending registration Division 3.2

Section 17

Whal - prtoction, To- Re ariotenfs
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(iv) that the resident may object to the cancellation within
60 days after receiving the notice by giving written notice
of the objection to the chief executive; and

(b) give the chief executive—

() a statutory declaration made by the scheme operator

stating the facts of the scheme operator’s compliance with

paragraph (a); and

(i) a copy of the notice given to residents under
paragraph (a).
(3) The chief executive may—

[

 (a) cancel the registration of the retirement village scheme; or

(b) refuse to cancel the registration of the retirement village
scheme,

Note A decislon to refuse to cancel the registration of a refirement
village scheme is a reviewable decision (see pt 14),

(4) The chlef executive may cancel the registration of a retirement
village scheme only if—

(a) if there is a statutory charge over the retirement v1llage land—
the chxef executive has released the charge; and

(b). the chlef executive is satisfied that—

(i) the scheme operator for the Let[rement village has
complied wnth subsection (2); and

(i) cancellmg the registration of the scheme is appropriate,
having regard to the ob_]ectlons if any, made under
subsectxon 2).

Retirement Villages Bill 2010 - page 13
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Residence confracts Partti

Residence contracts generally Dtvision 4.1
Section 18
Part 4 - Residence contracts
Division 4.1 ~ Residence contracts generally

18 Purpose—pt 4

(1) The purpose of this part is to state minimum requirements for
- residence contracts.

(2) However, this part is not intended to prevent a scheme operator for a !
retirement village and a resident of the retirement village agreeing - 5
(in a residence contract or otherwise) to conditions that are more :
beneficial to the resident than the provisions in this part.

19 Meaning of residence contract—Act

(1) For. this Act, a residence confract, in relation to a retirement
village— . _
(a) means 1 or more written contracts entered into, or to be entered

into, between a person and-the scheme operator for the
retirement  village about the matters mentioned in

subsection (2); and

(b) includes any other contract (an ancillary contract) between the
person and the scheme operator if thie ancillary contract
depends on, or arises out of, the making of the residence
contract or another ancillary contract,

(2) For subsection (1), a residence contract in relation to a retirement
village must— .

(a) either—

Retirement Villages Bill 2010 ' page 15
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Residence contracts - Pait4
Residence contracts generally Division 4.1

Sectlon 22

(1)

@)

3

(M

()

Residence contracts—guidelines

The chief executive may issue guidelines (fermifnology guidelines)

. setting out terminology to be used in residence contracts.

A scheme operator must take all reasonable steps to ensure that the

residence contract is drafted using terminology that is—

(a) consistent with the guidelines; and

.(b) otherwise simple and consistent w1th the publlc mformanon

document,
A terminology guideline is a notifiable instrument.
Note A notifiable instrument imust be notified under the Legislation Act.
Dealing with inconsistencies between Act, residence
contracts and public information documents .

A provision of a residence contract has no effect to the extent that it
is inconsistent with this Act, or purports to restrict or exclude the
operation of a provision of this Act.

Also, a provision of a residence coniract has no effect to the extent
that it purports to restrict or exclude the operation of a public

‘information document, or a provision of a public information

document, taken to form part of the contract undex section 20 (2)
(Form and content of residence contracts).
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Part 4
Division 4.6

Section 47

a7

48
1)
(2)
3
page 32

" believes on reasonable grounds that—.

" {(a) the resident has intentionally or recklessly—

Residence contracts .
Ending residence contracts

éecovery of ingoing contribution as debt

A resident of a retirement village may recover an amount owing’
under section 46 as a debt owed by.the scheme operator of the
retirement village. .

Ending residence contraeté—=scheme operators

A scheme operator for a retirement village may end a residence
contract for the retirement village by giving written notice- to the
resident under the residence contract in accordance Wwith
subsection (2) or 3).

The scheme operator must give the resident 14 days written notice if
the residence contract is to be ended because the scheme operator

(i) injured a person while the person is in the retirement
village; or '

(ii) seriously damaged the resident’s accommodation unit; or

(iii) seriously damagéd property of another person in the
retirement village; or :
(b) the resident is likely, intentionaily or recklessly, to do.
something mentioned in paragraph (a). :

The schemé operator must give the resident 2 months written notice
if the residence conract is fo be ended on 1 of the following
grounds: : '

(a) .the resident has committed a material breach of the residence
contract; ' :

Retirement_\/i"ages Bill 2010
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Residence confracts l Part4

Ending residence contracts Division 4.5 -

Section 48

(b) the scheme operator believes on reasonable grounds that the
resident has abandoned the resident’s right to live in the
retirement village; '

(c) the scheme operator and a person who has assessed the
resident’s care needs under the Aged Care Act 1997 (Cwlth),
section 22-4 (Assessments of care needs) believes on
reasonable grounds the resident’s type of accommodation is
now unsuitable for the resident.

Examples—par (c)

1 the resident lives in an independent living unit and now needs hel ’é’

with personal care not normally provided by the scheme operator

2 the resident’s increased care needs cannot be met by a relative! who
lives with the resident

Note I A relative of a resident who is living in an accommodation unit -
when the resident’s residence confract ends under s 52 may have
a right to continue to live in the accommodation unit (see div 6.4).

Note 2 . An example is pél’t of the Act, is not exhaustive and may exfend,

but does not limit, the meaning of the provision in which it

appears (see Legislation Act, 5 126 and 5 132).

(4) However, the scheme operator must not give effect to a notice gwen
under subsection (3) (¢) unless satisfied on reasonable grounds that ™
suifable accommodation is available for the resident.

(5) The notice must state—

(a) the grounds on which the residence contract is being ended;
and

(b) the day By which the resident must vacate the retirement
village.
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Part 8 Financial management of retirement villages

Division 8.1 Capital improvement
Section 91 ' .
91 Responsibility of residents for capital improvement—

accommodation units

(1) This section applies it—

(a) “aresident fora retirement village gives the scheme operator for
the retirement village a written request for a stated capital

improvement to the resident’s accommodation unit; and

(b) "the scheme operator makes or agrees to make the capital

improvement.

(2) The resident is solely responsible for the cost of the capital

" improvement,

92 . Responsibility of residents for capital improvement—

fetirement villages
(1) This section applies if—

\ ’7 (a) residents of a .reﬁren‘lent village, by special resolution

residents meeting, vote to give the scheme operator for the
retirement village a written request for a stated capital

improvement to the retirement village; and

at a

/ﬁ/ 8= (b) the scheme operator makes. or agrees to make the capital
. }/}’ﬁ s ] uS improvement. : __ |
. g}ﬂﬁg_ & (2) All residents of the retirement village when the vote was taken are
i o1 &2 'ffi ¢ ,—*P-’% _ jointly responsible for the cost of the capital improvement.
LR : #L
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Financial management of retirement villages ' Part8
: Capital replacement fund Division 8.2
Section 104
104 Statutory charges over capital replacement funds

(1) On the establishment of a capltal replacement fund in relation to a
retirement village, a statutory charge is created over the fund for the
benefit of the residents of the village to ensure that the balance of
the fund is available for a purpose mentioned in section 103 (1).

(2) The charge has priority over any other charge over the capital
replacement fund given by the scheme opelator for the retirement
village, other than a charge created and given priority over other
charges under a Commonwealth.law or another territory law. ‘

(3) The charge is irrevocable, regardless of whether the scheme
operator for the retirement village changes and continues until the

later of—

" (a) the day the retirement VIIIage stops operating as a retirement
village scheme; and :

(b) the day the last formel resident to whom an_exit entltlement is
payable has been paid the exit entitlement.
105 Capital replacement reserve—reports

(1) Before a scheme operator for a retirement village decides a budget
for the retirement village, the scheme operator must get a wr itten
report that complies with this section. ' P

(a) be from an independent quaﬁtity surveyor; and

(b) be about the expected costs for replacing the retirement
village’s capital items for the period of 10 years followmg the

date of the report.
Note  Capital item, in relation to a retirement village—see the dictionary,
" Retirement Villages Bill 2010 : page 75
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Financial management of refirement villages _ Part8-
Services charges Division 8.4

Section 125

(4) The notice must be given at least 30 days before the beginning of
the financial year to which the draft general services charge budget
relates. ' ‘

(5) The scheme operator must comply with the notice.

(6) If, at the end of a financial year for which a general services charge
* budget is adopted, there is a surplus or deficii‘ for. the general
services charge, the surplus or deficit must be carried forward and
taken into account in adopting the general services charge budget

for the next financial year.

125 ‘Offences—working out and paying general servlces
. charge

(1) A scheme operator for a retirement village commits an offence if the .
scheme -operator charges a resident of the retirement village an
amount for a general services charge worked. out other than in the
way stated in the public mf‘onmatlon document for the retirement

" village.
Maximum penalty: 200 penalty units.

(2) A scheme operator for a retirement village commits an offence if the )
"~ scheme operator, in a general services charge in a residence
- contract, includes, or provides for, an amount (however described)
that is payable for or towalds replacmg the letuement village’s
capital items.

——— s

—————————————

Maximum penalty: 200 penalty unifs.
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Part 8 Financlal management of retirement villages
Division 8.4 Services charges

~Section 126

I TR T S
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(3) A scheme operator for a retirement village commits an offence if the
scheme operator, in a general services charge in a residence
contract, includes, or provides, for an amount (however described)
that is payable for or towards costs awarded by the ACAT against

the scheme operator.

T
e r A I NI

Maximum penalty: 200 penalty units.

(4) Subsections (1) and (2) do not apply to an amount that a scheme,
operator includes, or provides for in a general services charge that is
indirectly or directly attributable to GST payable for the supply of a
service, ' o :

e e Y

Tl

3 (5) In this section:

'GST has the meaning given by the 4 New Tax Sjstem (Goods and-
Services Tax) Act 1999 (Cwlth). '

: p ' ' supply has the meaning given by the A New Tax Systen (Goods and '
' ' Services Tax) Act 1999 (Cwlth). o '

e
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126 Responsibility of residents for general services charge

(1) A resident of a retirement viilage is responsible for only the
' resident’s proportion of the general services charge for the period
\_) that the resident lives in the resident’s accommodation unit.

(2) This section is subject to section 127.

127 Working out and paying general services charge for
former residents :

(1) A former resident of a retirement village is liable for the resident’s
proportion of the general services charge after the resident vacates
the resident’s accommodation unit until the first of the following
happens: '

(a) the right to live in the accommodation unit is sold;

page 88 - Retirement Villages Bill 2010
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‘Financlal management of retirement villages, Part8
: Services charges Divisioh 8.4

Section 127
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(b) aperiod of 90 days elapses (the 90-day period),

(c) the ACAT orders the scheme operator for the retirement
village to pay the former resident’s exit entitlement under
section 190 (ACAT orders—payment of exit entitlement).

(2) If the former resident’s right to live in the accommodationtimit has
not been sold during the 90-day period— '

(a) the resident and the scheme operator are each liable, after the
" 90-day period ends, to pay the general services charge in the
same proportion as they are fo share the gross ingoing
contribution on the sale of the right fo live in the
accommodation unit, as provided for in the residence contract;

and

(b) the formei resident stops being liable to continue to pay a
proportion of the general services charge when the first of the
~ following happens: .
(i) therightto live in the accommodation unit is sold;
i : (i) a period of 9 months after the resident vacates the
- accommodation unit ends.

(3) If a former resident’s right to live in an 'accom'modation unit has not
heen sold during the 90-day period, the scheme operator may—

" (a) accrue, as a book debt, the resident’s proportion of the general
services charge; and '

(b) set off the accrued amount against the resident’s’ exit
entitlement.

Retirement Villages Biil 2010 ' page 89
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Flnanctal ‘management of retlrement villages Part8

Services charges . Division 84
Sectlon 130
130 Scheme operators paying general services charge

The scheme operator for a retirement village must pay an amount
payable under section 129 into the maintenance reserve fund for-the
retirement v1llage ’

131 Offence—mcreasmg general services charge by more
' than CPI

(1) A scheme operator for a retirement village commits an offenoe if the .
scheme operator increases the fotal of the general services charge
for the retirement village for a financial year by more than the CPI

. . » Je
percentage increase for the financial year. . ,.f,\ Ve mog 2. el
Maximum penalty: 200 penalty units. ' Lo hingd

(2) Subsection (1) does not apply if—

(a). the residents of the retirement village, by special resolution at a
residents meeting, approve an increase of more than the CPI
percentage increase forthe financial year; or

(b) the increase is attributable to an increase in—

(i) . rates, taxes or charges levied under a Commonwealth law
or another territory law in relation to the retirement ) Ty

village land or its use; or : g
’ e P ] /—/)

(ii) the salary or wages of a person engaged in the retirement .
village’s operation and payable under an award or
industrial agreement made, approved, certified, or
continued in force under a Commonwealth law or another

territory law; or '

0{ ecrl«)r\;\!‘nd

(iii) insurance premiums, or insurance excesses paid, in
relation to the retirement village or its use; or

(iv) maintenance reserve fund contributions,
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Part 8 Financlal management of retirement villages
Division 8.5 Insurance
Section 138

_(ii) section 48 (Ending residence - contracts—scheme
operators); and
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il (c) the scheme operator charges the resident for personal services
| e .
v'}d ’ (i) if the period of the notice given under the ending
qm provision is extended—the end of the extended period of
A notice; or '

(i) in any other case—the end of the period of notice given
under the ending provision. :

e T
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e
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Maximum penalty: 540 penalty units.
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(2) The scheme operator cominits an offence if—

(a) a resident of the retirement village receives personal services
) under a residence contract; and '
o L- A 155 i : . wo the rec]
p—\,}%i izt it (b) the resident’s residerice contract ends because the resident dies;
‘ and

P ' :
i ) ' . (c) the scheme operator charges the resident for-personal services
for more than 28 days after the residence contract ends.

Maximum penalty: 540 penalty units.

Division 8.5 'Insurance .

ST ea

rE

138 - Offence—failure to take out etc public liability insurance .

(1) A scheme operator for a retirement village commits an offence if the
scheme operator fails to take out'and maintain public liability
insurance in relation to all of the following events happening in
relation to the retirement village as a result of an accident:

R AL D A LI e hamigiiare

(a) death, bodily injury or illness of anyone;

R G
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Enforcement - Part12
Powers of authorised officers ~ Division 12.3

Section 194

i

e e L
-

R

(4) Subsection (3) does not apply to a person if the person’s identity
card has been— :

(a) lostor stolen; or
(b) destroyed by someone othel than the person.

Note The person has an ewdennal burden in relation to the matters mentioned
in s (4) (see Crlmmal Code, s 58). .

(55 ‘An offence against this sectlon is a strict liability off;nce.
Division 12.3 Powers of authorised officers RN

194 Power to enter premises

! [N [ AR e
(1) For this Act, an authorised ofﬁcel may—— g -
. ;7 A 0{ W -L-’] I H"”‘"
(a). atany reasonable time, enter premlses that the public i is entitled

to use or that are open to the public (whether or not- on
payment), or

(b) atany time, enter premises with the OCCUpICl ’s consent; or
() enter premises in accordance with a warrant,

(2) However, subsection (1) (a) does not au_’fhorise enfry into a part of
premises that is being used for residential purposes.

(3) An authorised officer may, without the.consent of the occupier of
premises, enter land that is around, or part of; the premises to ask for
consent to enter the premises.,

(4) To remove any doubt, an authorised officer may enter premises
under subsection (1) without payment of an entry fee or other
charge. :
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Hello Mm'v

I would like to congratulate you once again on your continued effort to gain for the Territory,
“a draft for Retirement Village Legislation. 1 was thrilled to see it tabled in May and have
received a copy of which I have now read.

I am now more than thrilled to note that most, if not all prior complaints, have been addressed
and will be established rights for both residents and operators.

My queries, or lack of understanding of the draft is as follows:

Resident Contracts- 19 Meaning of Resident Contract-ACT

e 1 or more confracts?
e In another contract (ancillary) what is an ancﬂlary contract? _
'In the explanation I would presume that it means their right to live in the village under the
governing rules of the village, and the ancﬂlary is agreeing to the services in the daily
recurring budget fees.

Resident Contracts- does this draft apply to unit titles act only= ownership,(strata)
and also covers license to live without ownership? I think however that the basis of licence
was also under the units title Act. | '

. Division 6:3 Indicates selling if ownership, not license......
At the moment in ACT there are Licence to live in (no ownership) and Strata title
villages..they are one or the other.....how does this section apply? My understandmg would be
if licence only the operator values the license at market value. -

Division 6:4 relatives may entel into residents contracts...if a resident is married a surviving
spouse naturally would continue the confract... however if only a visiting relative, does this
contravene the waiting list paid for? Currently relatives or friends can stay for a short period
of time only, relatives are not given the privilege of opportunity. This would give the
‘proverbial foot in the door’. I think this leads to prioritising. '

I am a layman in the true sense, of being able to read legal documents 50 please forgive me if
1 have aspired to a total misreading of the above. : '

What I do understand is encourdging and cannot wait to see this draft become the legal
document, be voted on as a political achievement with deserved recognition to the one who
threw down the gauntlet and made it happen, Mary Porter and the team.

Kind regards



COMMENTS/CONCERNS REGARDING EXPOSURE-RAF‘T OF RETIREMENT
VILLAGES BILL 2010

The ma'lor concern revelves around the proposed treatment of Retirement Villages such as

here the residence agreement is compromised of a Sublease, a Loan Agreement
ana a separate Service Agreement. - '

TheFublease dociimentation provides that if a resident vacaies the Unit and no
Eligible 1ransferee is found to whom the Sublease may be transferred or a New Sublease
granted (ihat is no 'buyer' has been found) within the Code Time Period, the Retirement
Village Operator will effectively surrender the Subleaseftransfer it back to the Village
Operate in return for the Village Operator complying with its obligations which include

repaying the Loan Amount to the Resident minus any payments the Resident is otherwise

© required to make to the Village Operator.

The Code of Practice sets a Code Time period of 6 months.

The F Sublease documentation states that where there is no Code Time period, this
'buy Dack provision does not apply. As a result, should the Retirement Villages Bill 2010 be
enacted such that there is no, effective 'Code Time period' for repayment, residents who at
mm under the current Code have a guarantee of receiving their funds 6 months
arier vacating at the latest, will have their rights significantly adversely affected. Without a
Code Time period, residents would have to wait until a 'buyer’/eligible transferee could be

found. :

There are additional concerns in terms of clarity as o how the various provisions of the
exposure draft of the Retirement Villages Bill 2010 would apply to in th_situation
which are set out below.

Concern 1

What is the ingoing contribution where a Sublease and Loan model is utilised?

Badis of Concern

Section 27 of the exposure draft of the Retirement Villages Bill 2010 ("tﬁe Bill"), defines
ingoing contribution fo mean an amount payable by a person under a residence contract to .
secure a right to live in the retirement village whether or not the payment alone secures the
right, or something else is also required to secure the right. :

Under the *Sublease model, the resident pays'$8,'000.00 'rental’ to secure the right

_to live in the Village. However, the scherne operator will not enter into the sublease unless

the Loan Agreement is also entered into and the Loan amount paid. The Sublease rentalis -
not refundable. The Loan amount less certain fees which are to he deducted (the amount of

which is dependent upon whether the resident has chosen the capital guarantee or sublease

termination payment option) is refundable. Th-'Sublease model.also entitles the
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— ———resident.io.the. capuaLgaln At any,,betwee,n the Loan amount originally pald by the resident

and the amount fo be paid by the new resident (excluding theirrental-component- and service—

agreement component).

Section 19 of the Bill defines what constitutes a residence contract. Section 19(1) states that
it includes contracts which cover the matters sei out in sub-section (2) as well as ancillary
contracts which depend on, or arise out of, the making of the residence contract or another
anc:llary contract. The Loan Agreement does not cover matiers set out in sub- section (2). It
is unclear whether a separaie loan agreement which provides that the loan is to be made on
the date of the loan contract with the only reference in it to the Sublease is that the Sublease
expiry date is the trigger for the Repayment Date means that the contract is an anC|IIary
contract and thus |ncluded in the definition of residence coniract.

‘"k ﬁ)\( .

Proposed change
To rémove déubt, | would suggest that the above situation be included as a non- exhaustlve

example of an anCIIlary contraci.

Concern 2

Is there a Code Time Period in the Bill in relation to retirement village residents whose
residence contract is based on-a leasehold interest and, if so, what is it?

Fundamental to thls concern are the following questions :
(&) Does:Division 4.5 applies to residents who hold a leasehold interest or does Division
6 3 apply instead?;

(B)¥if Division 4.5 applies, what is the Code Time Period dependent upon how the
residence contract ends?

Basis of Concern

Does Part 4.5 apply to the Sublease model? WG

Under section 19(2)(d) of the Bill makes it clear that a contract based on a leasehold interest
is a residence contract. Accordingly, Part 4 of the Bill would seem to apply to the
Sublease model. ' _

Section 44 states that in Division 4.5 a resident includes a person who, for someone else,
enters into a residence contract to secure the other person's right to live in a retirement
village. '

The Dictionary to the Bill staies that resident generally means the definition set out in section
10 - a person who has a right under a residence contract to live in the retirement village and

receive 1 or more services in relation io the retirement village. The Dictionary further states,
though, that for the purpose of Division 4.5 the deﬁnition in section 44 applies.

Presumably,%ﬂnmon in section 44 is not meant to only include people who pay on
behalf of someone else o secure that other person's right to live in the retirement village as
this would mean thai there is nothing in the code about how people who have a normal
Licence model residence contract end their coniracts.

) S ~1
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_ ifthe definition.of resident is then taken to include the broader section 10 definition, a

leasehold interest would seem o be included:

Whai is the time frame for repayment of an ingoing contribution depending upon the different
ways in which a residence contract may be ended under Division 4.5? -

Section 46 of the Bill (Part 4 Division 4.5) states that if a resident ends a residence contract
in accordance with section 45 of the Bill, the scheme operator commits an offence if it fails to
refund the full amount of the resident's ingoing contribution fo the resident within 30 days
after the day the residence contract ends and section 47 allows this amount to be recovered
as a debi. -

By contrast, section 48 sets out the basis on which scheme operators may end a residence
contract but-does not specii 1
there does not appear to be any time line required to repay a resident where the scheme

operator ends the residence contract.

Section 48 also constitutes a negative change from the current Code as it sets out how the
scheme operator ends the contract, rather than continuing the current situation whereby the
scheme operator must apply to someone independent on those grounds {0 end the
residence coniract. ' ' :

The same problem arises in relation to section 52. While sensibly ending a contract upon
the death of the resident, there is nothing in the Bill regarding time frame for repayment in

those circumstances.

Does Division 6.3 apply to long term residenis/residents who hold_a Sublease and are
entitled to at least 50% of any capital gain? :

For the purpose of Division 6.3, resident of a retirement village is defined to mean a residerit
who owns an accommodation unit in the retirement village. :

- The Dictionary to the Bill defines-'own’ as "a person owns an accommodation unit if the

person has a leasehold interest in the parcel on which the accommodation unit is located".
In the ACT, the normal method of ownership of property is by way of leasehold interest. In
the sublease model of retirement villages, a sub leasing plan is registered showing the
individual units and the Subleases then make reference to the sublease being of a particular
part of the Block shown on the sub leasing plan. i is unclear from this definition as to
whether a leasehold interest in part of a parcel is included or only leasehold interests in the
entire parcel. '

This confusion as to whether Subleases are included in the definition of ‘'own' is exacerbated
by section 78(2) which defines a long term resident as a resident who does not own an
accommodation unit but whose residence contract is in the form of a long-term lease and
includes a provision that entitles the resident to at least 50% of the any capital gain in the
unit. The note below section 78 refers the reader to the dictionary for the definition of ‘own,
implying that long-term residents do not, therefore, 'own' their unit. o

The reference in section 78, however, to long term resident relates o a reguirement upon
the scheme, operator to specify in the exit entitlement and liability statement the amount for
which a long-term resident's accommodation unit has been sold — thus implying that division
6.3 is indeed meant to apply io Sublease models. '

If Division 6.3 is intended to apply to the Sublease model/long-ferrh residents then it will
mean that under the Bill they will be in exactly the same position as if they outright owned

hADocs\31487\370872.doc ' Sy

fy any time frame for repayment of the ingoing contribution. Thus



‘backwards siep for the majority of

Proposed changes/recommendations

1.

2.

Section 44 — definition should be amended to include the definition in section 10.

Division 4.5 should apply to all types of residence contracts with respect to how those
contracts may be ended. ' .

A separate division/part should be drafted to specify the time frames for repayment of
ingoing contributions for the various types of retirement village models — licence,
sublease and outright ownership. Clear definitions should be included in that part as
to the definition of resident for the purpose of each type of repayment clause. For
example, for the licence model of retirement village, the definition would include the
generally definition at section 10 plus that presently in section 44 but specifically -
exclude residents who are long-term residents or who own their unit. For the
sublease model, the definition would be residents who are long-term residents. For
the ownership model, the definition would be with reference to ownership.

If the sublease model does not have the same repayment time frame as appears
proposed for the licence model (that is, 1 month) then it should not be treated the

". same as otright ownership (particularly where some subleases may not entitle a

resident to all of the capital gain or might purport to entitle the resident to all of the
capital gain but then calculate an exit fee based on a proportion of the sale price
rather than the original purchase price). '

Sublease models should be viewed differently from outright ownership as they are
different. While theoretically it is possible for a resident to borrow against an interest
in a sublease, the practicality is that few, if any, lenders are prepared to lend in
relation to these form of 'ownership'. A resident who owns their unit and requires
access to their equity to pay an accommodation bond or accommodation charge can
potentially borrow against their unit. A resident who has a sublease interest is

* realistically unable to do this.

Sublease model resident contracts should continue to have a repayment time frame
by. the scheme operator (where a buyer has not been found) of 6 months.

Definition of 'own' in Dictionary — should be further clarified so as to make it clear that
it only means a leasehold interest over the entire parcel on which the accommodation
unit is located, not a leasehold interest of part of that parcel. .

- A definition of long-term resident should be inseried into the Dictionary in the Bill

rather than in section 78 with a further definition of 'long-term lease' being given (as
none is presently included) : :

The repayment obligations in clause 46 & 47 should be exiended to cover where the

residence contract ends other than through the resident giving notice.
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