


 

11. Numbers of on-demand rideshare transport drivers registered with Access Canberra 
since 2016. 

12. Number of on demand transport operators registered with Access Canberra since 
2016. 

13. List of service quality complaints and details of complaint for ride-share operators 
since January 2016. 

On the 21 January 2019 the Justice and Community Services Directorate accepted 
transfer of parts 4 (in part - Details of the formula used by the ACT Government in 
determining Taxi Plate Caps in the last 10 years) and part 5 and 10 in their entirety. 

On 24 January 2019, Daniel Riley, Information Officer made a decision in relation to the 
abovementioned access request. That decision advised that there were no documents 
within the scope of your request found to be within the control or possession of CMTEDD 
in relation to part 5.  Following this decision, the Policy and Cabinet team advised they 
had 11 documents held solely by their office, which were not considered in the original 
decision.  

Authority 
I am an authorised Information Officer appointed by the Director-General of CMTEDD 
under section 18 of the Act to deal with access applications made under Part 5 of the Act. 
This decision is made pursuant to section 36 of the Act. 
 

Decision on access 

I have decided to grant partial access to 9 additional documents and exempt 2 documents 
in full. The information redacted in the documents I consider to be information that 
would, on balance, be contrary to the public interest to disclose under the test set out in 
section 17 of the Act.  

I have included as Attachment A to this decision the schedule of relevant documents. This 
provides a description of the documents that fall within the scope of your request and the 
access decision for those documents. My access decisions are detailed further in the 
following statement of reasons. The documents released to you are provided as 
Attachment B to this letter. 

In accordance with section 54(2) of the Act a statement outlining the reasons for my 
decision is below.  

Statement of Reasons  
In reaching my access decision, I have taken the following into account: 

• the Act; 
• the content of the documents that falls within the scope of your request; and 
• the Human Rights Act 2004. 

 



 

Exemption claimed  

My reasons for deciding not to grant full access to the identified document is as follows: 
 

Legal Professional Privilege (Schedule 1 of the Act) 

Document ref no. 9 contains advice provided by the Government Solicitor Office (GSO). I 
consider the advice is subject to legal professional privilege as it was brought into 
existence for the dominant purpose of providing a legal opinion in relation to those 
decisions. I am satisfied that the communications were made in circumstances of 
confidentiality and were provided by an independent legal adviser satisfying the 
requirements to attract legal professional privilege.  For this reason, I have decided to 
exempt from release this information.  

Cabinet Information (Schedule 1 of the Act) 

Document number 11 contains information that was prepared and brought into existence 
for consideration by Cabinet. The information in these documents is deliberative in 
nature and includes advice regarding the evaluation of the 2015 ACT Taxi industry 
reforms.  

In reviewing the documents, I note the requirements of schedule 1 section 1.6(2) of the 
Act which states that the exemption for Cabinet Information does not apply to ‘purely 
factual information’ unless the disclosure of the information would involve the disclosure 
of a deliberation or decision of Cabinet and the fact that the deliberation or decision has 
not been officially published. In the case of Parnell & Dreyfus and Attorney-General's 
Department [2014] AICmr 71, the Australian Information Commissioner stated that the 
term ‘purely factual material’ does not extend to factual material that is an integral part 
of the deliberative content and purpose of a document, or is embedded in or intertwined 
with the deliberative content in such a manner that it is impractical to separate it from 
the other content.  

Having reviewed the documents, I consider that the purely factual information within the 
documents identified is an integral part of the deliberative content and as stated by the 
Commissioner, the analysis and views in the [documents] would be robbed of their 
essential meaning without incorporation of this material. I am satisfied that disclosure of 
this purely factual information would involve the disclosure of a deliberation or decision 
of Cabinet.  

Having considered the information contained in the documents, I am satisfied that 
disclosure of such information contained in document number 11 would be contrary to 
the public interest pursuant to section 1.6 of Schedule 1 of the Act.  

Public Interest Test (Schedule 2 of the Act) 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interests lies. As part of this process I must consider 
factors favouring disclosure and non-disclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 



 

purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Factors favouring disclosure (Schedule 2 section 2.1) 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors in 
favour of disclosure are relevant to determine if release of the information contained 
within these documents is within the ‘public interest’: 

(a) disclosure of the information could reasonably be expected to do any of the following: 
(i) promote open discussion of public affairs and enhance the government’s 

accountability;  
(ii) contribute to positive and informed debate on important issues or matters of 

public interest; 
… 

(viii) reveal the reason for a government decision and any background or contextual 
information that informed the decision; 

Having considered the factors identified as relevant in this matter, I consider that release 
of the information within the scope of the request may promote open discussion of 
public affairs and enhance the government’s accountability. The documents identified 
contain information relating to the taxi Industry and the ride-share industry in the ACT 

which I consider is of public interest. The briefs seeking ministerial approvals identified 
contain details of the recommendations from the Directorate and the supporting 
reasoning. I consider the release of this information could reveal the reason for the 
government decision and any background or contextual information that informed the 
decision. Moreover, I consider the release of functional information of the business unit 
dealing with the policy changes in the ACT taxi industry could inform the community of 
the function and structure of the relevant business unit. As a result, the release of 
documents identified could enhance the Directorate’s accountability and contribute to 
positive and informed debate on the recent policy changes in the taxi industry. I am 
satisfied that the public interest in increasing transparency and accountability of the 
Directorate carries significant weight. 

Factors favouring non-disclosure (Schedule 2 section 2.2) 

As required in the public interest test set out in section 17 of the Act, I have also 
identified the following public interest factors in favour of non-disclosure that I believe 
are relevant to determine if release of the information contained within these documents 
is within the ‘public interest’: 

(a) disclosure of the information could reasonably be expected to do any of the following: 
… 
(ii) prejudice the protection of an individual’s right to privacy or any other right 

under the Human Rights Act 2004; 
… 
(xii)   prejudice an agency’s ability to obtain confidential information. 



 

When considering the documents and factors in favour of non-disclosure, I have 
considered the personal information of staff members contained in the documents. This 
includes names and contact phone numbers. I am satisfied that the names and contact 
information of employees below Senior Executive Service (SES) levels should be redacted 
due to personal privacy considerations. However, I do not consider the release of the 
names and contact information of senior executives is unreasonable as it is accepted by 
senior executives that they carry additional responsibilities including approving and 
clearing documents prepared by their staff members. For this reason, I have decided to 
redact the names and phone numbers of employees that are below SES levels. 

I am of the opinion that release of the abovementioned personal information may 
prejudice the protection of the individual’s right to privacy or any other right under the 
Human Rights Act 2004. I am satisfied that this factor favouring non-disclosure should be 
afforded very significant weight as it relates to individual privacy. 

I have also considered the impact that the release of some of the documents could have 
on the relations between the ACT Government and the ACT taxi industry.  The identified 
documents contain confidential information provided to the ACT Government by 
members of the ACT taxi industry who were under no obligation to provide the 
information and the provision was done so with a mutual understanding of 
confidentiality.  I am satisfied that if released this may impede the Directorate’s ability to 
obtain confidential information in the future and I consider that maintaining good 
working relations between the ACT Government and the ACT taxi industry crucial to the 
ongoing negotiations on this issue and on future matters. I am satisfied that this factor 
favouring non-disclosure carries very significant weight. 

Noting the pro-disclosure intent of the Act, I am satisfied that redacting only the 
information that is not in the public interest to release, whilst releasing the rest of the 
information will ensure the intent of the Act is met and will provide you with access to 
the majority of information held by CMTEDD within the scope of your request.  

Charges 

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges 
are applicable for this request because the total number of pages to be released to you 
exceeds the charging threshold of 50 pages. However, the charges have been waived in 
accordance with section 107(2)(b) of the Act. 

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision and documents 
released to you in response to your access application will be published in the CMTEDD 
disclosure log after 6 March 2019. Your personal contact details will not be published. 

Ombudsman Review 
My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 



 

of the Act within 20 working days from the day that my decision is published in the 
CMTEDD disclosure log, or a longer period allowed by the Ombudsman. 
If you wish to request a review of my decision you may write to the Ombudsman at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 
Via email: ombudsman@ombudsman.gov.au  
 

ACT Civil and Administrative Tribunal (ACAT) Review 
Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 
 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au  
 

Yours sincerely, 
 

 
Sarah McBurney 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 

28 February 2019 
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