


From:
To: CMTEDD FOI; JACS FOI
Cc:
Subject: FOI Request - CTP Scheme
Date: Monday, 11 November 2019 3:04:12 PM

Good afternoon
 
I write to request under the Freedom of Information Act 2016 documents relating to the
compulsory third party insurance scheme:

Between the ACT Government, including Ministers and their offices, and any insurance
companies or associated entities and individuals; and
Briefs, internal correspondence with the Minister or their office, requests for information
from Minister’s or their offices and advice provided, including across directorates.

 
Documents may include, but are not limited to, briefs, correspondence, file notes, meeting
requests, meeting agendas and minutes or notes, internal working documents, documents
provided by insurers, assessments, reviews and any other relevant types of documents.
 
I ask that any search be undertaken since 18 April 2018.
 
Should you require any further clarification, please do not hesitate to contact my office on

.
 
Kind regards,

 





In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below.  

Statement of Reasons  

In reaching my access decisions, I have taken the following into account: 
• the Act; 
• the contentions of relevant third parties; 
• the content of the documents that fall within the scope of your request; and 
• the Human Rights Act 2004. 

Exemption claimed  

My reasons for deciding not to grant full access to the identified documents and 
components of these documents are as follows: 

Information in possession of human rights commission (Schedule 1 of the Act) 

Document reference numbers 15, 17 and 19 contain information in the possession of the 
ACT Human Rights Commission that have been obtained or generated in relation to a 
complaint made under the Human Rights Commission Act 2005. Having considered the 
information contained in the documents, I am satisfied that disclosure of such 
information contained in documents relating to your access request would be contrary to 
public interest pursuant to schedule 1 section 1.8 of the Act at this time.  

Cabinet information (Schedule 1 of the Act)  

Documents 3 (in part), 31 and 39 to 57 have been identified as being within the scope of 
your request are entirely composed of information that is considered to be contrary to 
the public interest under section 1.6 of Schedule 1 of the Act as it is Cabinet information. 
Under section 1.6 of Schedule 1 of the Act, Cabinet information is exempt from release. 
The purpose of this exemption is to maintain the confidentiality of the cabinet process 
and to uphold the principle of collective ministerial responsibility. This exemption was 
discussed in The Commonwealth v Northern Land Council [1993] HCA 24; (1993) 176 CLR 
604 (21 April 1993). Paragraph 6 of the decision, states that:  

 … it has never been doubted that it is in the public interest that the deliberations 
of Cabinet should remain confidential in order that the members of Cabinet may 
exchange differing views and at the same time maintain the principle of collective 
responsibility for any decision which may be made.  

The documents that you have requested fall within section 1.6 of the Act as it is 
information which has been commissioned by the Cabinet to guide it in its decision 
making and to assist it in its deliberations. It is therefore exempt from release under the 
Act.  

Public Interest Test (Schedule 2 of the Act) 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process I must consider 
factors favouring disclosure and factors favouring non-disclosure.  



In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. The factors referred to in the test are found in subsection 17(2) and 
Schedule 2 of the Act.  

Factors favouring disclosure (Schedule 2 section 2.1) 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factor in 
favour of disclosure is relevant to determine if release of the information contained 
within these documents is within the ‘public interest’. 

(a) disclosure of the information could reasonably be expected to do any of the following: 
 
(i) promote open discussion of public affairs and enhance the government’s 

accountability.  

Having considered the factors identified as relevant in this matter, I consider that release 
of the information within the scope of the request may contribute to open discussion of 
public affairs and enhance the government’s accountability.  I consider there is a public 
interest in the operations of the ACT Government particularly in relation to the ACT’s CTP 
reform.  The information identified as being within the scope of your request provides 
this information. I am satisfied that the release of this information is within the public 
interest as it provides background and context to this matter thereby promoting public 
discussion. 

Factors favouring non-disclosure (Schedule 2 section 2.2) 

As required in the public interest test set out in section 17 of the Act, I have also 
identified the following public interest factors in favour of non-disclosure that I believe 
are relevant to determine if release of the information contained within these documents 
is within the ‘public interest’: 

(a) disclosure of the information could reasonably be expected to do any of the following: 
(ii) prejudice the protection of an individual’s right to privacy or any other right 

under the Human Rights Act 2004; and 
(xi) prejudice trade secrets, business affairs or research of an agency or person. 

Taking into account the submissions put to me by the relevant third party as part of the 
consultation undertaken in accordance with section 38 of the Act and having reviewed 
the documents I am of the opinion that release of the contested information may 
prejudice the protection of these individuals’ right to privacy or any other right under the 
Human Rights Act 2004. I am satisfied that this factor favouring non-disclosure should be 
afforded significant weight as it relates to individuals’ privacy. Accordingly, I have decided 



to withhold from disclosure the names and contact details of individuals who have not 
consented to the release of their information. 

I have also considered the impact that the release of one part of document 33 may have 
on the relevant third parties in relation to their business affairs.  I have decided to redact 
the business information contained within the document as the release of this 
information may prejudice the future business affairs between the ACT Government and 
these third parties. The remaining information in the documents is released in full. 

Noting the pro-disclosure intent of the Act, I am satisfied that redacting only the 
information that is not in the public interest to release, while releasing the rest of the 
information will ensure the intent of the Act is met and will provide you with access to 
the majority of information held by CMTEDD within the scope of your request. 

Charges 

I have waived fees associated with your access application because you are a member of 
the Legislative Assembly as described in s107(2)(e) of the Act. 

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision in response to your 
access application together with the documents that are being released to you will be 
published in the CMTEDD disclosure log 3 days after the date of my decision. Your 
personal contact details will not be published. You may view the CMTEDD disclosure log 
at: https://www.cmtedd.act.gov.au/functions/foi/disclosure-log. 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman.   
 

We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman 
at:  
 

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 
Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made by the Ombudsman under section 82(1), 
you may apply to the ACAT for a review of the Ombudsman decision. Further information 
may be obtained from the ACAT at:  



ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or by email at CMTEDDFOI@act.gov.au.  

Yours sincerely, 

Philip Dachs 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development 
Directorate 

20 December 2019 
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INTRODUCTION 
About 290,000 motor vehicles are registered in the ACT each year and there are around 900 claims 
each year under our current Compulsory Third Party (CTP) insurance scheme. However, the current 
ACT CTP scheme does not cover everyone injured in a motor vehicle accident, and it can take up to 
two years or longer to get a payout after an accident. Despite this, Canberrans still pay some of the 
highest premiums in the country, relative to other jurisdictions. 

The Government believes our current CTP scheme can be improved to better protect Canberrans. 
That is why the Government used a citizens’ jury to consider with the community and other key 
stakeholders how to improve the scheme so it reflects the priorities of Canberrans. In the past, 
traditional consultation on CTP has largely heard the views of stakeholders that provide services to 
the scheme. 

There is no one right answer to what a CTP scheme should look like. The Government wanted to 
understand what the community’s priorities are for the scheme, given the community both pays CTP 
premiums and are the beneficiaries of the CTP scheme. A 2016 survey found that many 
ACT motorists don’t understand our CTP scheme. Without a good understanding of the existing 
scheme, it is difficult for people to think about how the scheme can be improved.  

The citizens’ jury process gave a group of Canberrans who are representative of our community, the 
opportunity to look at CTP in depth, hear from experts and injured people, ask questions and 
consider trade-offs when determining their priorities for an improved CTP scheme. The jury process 
allowed for a consensus informed recommendation from a randomly selected representative group 
of the community. At the conclusion of the citizens’ jury, the jurors chose their preferred model for a 
new improved CTP scheme. 

In line with the Government’s commitment made at the commencement of the deliberative 
democracy process, the Government is now pursuing the jury’s chosen model. The Motor Accident 
Injuries Bill 2018 implements the model for the new motor accident injuries scheme chosen by the 
citizens’ jury. 

PUBLIC CONSULTATION PRIOR TO THE JURY PROCESS 
The Government undertook a broad consultation process on CTP prior to the commencement of the 
citizen’s jury process encompassing public surveys, submissions and comments that were then 
considered by the jury. 

The Government received around 1,435 pieces of feedback, including 725 survey responses, 
328 people told us their CTP priorities, 263 online quiz responses and 119 comments and 
submissions. The jury received the results of the survey and copies of all the feedback to inform their 
understanding of CTP and their deliberations in determining the objectives for an improved CTP 
scheme.   

THE JURY 
Jury selection 
The Government brought in expert consultants in deliberative democracy (democracyCo) to run the 
citizens’ jury process and they were responsible for recruiting the jury to ensure it happened at arms’ 
length from government. 

Invitations to participate in the CTP citizens’ jury were mailed to 6,000 randomly selected households 
using Australia Post’s database. A further 1,500 individuals were randomly selected from the Vote 
Compass database to receive online invitations. A total of 117 responses were received. 
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A group of around 50 jurors were chosen from those who responded, with the selection and 
stratification managed by the jury facilitators, democracyCo. This process ensured the jury was made 
up of a mix of people according to criteria such as age, gender and location that broadly 
corresponded with the demographics of the ACT population. 

Who was eligible to sit on the jury? 
It was important that the jury’s deliberations were balanced and not unfairly influenced in any 
direction by people with a particular stake in the CTP scheme. For this reason, people who received 
an income from the CTP system, such as a personal injury lawyer, a CTP insurance company 
employee or a person who works for government in personal injury compensation, or anyone in their 
households, were not eligible to be on the jury. These professions were represented on the 
Stakeholder Reference Group (see below). 

People who were in the process of having a CTP claim considered and their household members 
were also unable to participate on the jury. (People who had a finalised CTP claim were able to 
participate on the jury). 

People who had experiences with the CTP scheme – including people who had or were pursuing 
claims under the current system and those who were ineligible to do so because of its current design 
– had the opportunity to give evidence before the jury as witnesses. This ensured their views and 
perspectives were taken into account by the jury as an important part of the deliberations. 

The jury’s remit 
To frame the jury’s discussion, the jury had the following remit: What should the objectives of an 
improved CTP scheme be to best balance the interests of all road users? 

The ACT Government also put parameters on the jury’s work. In summary, these were: 

1. The CTP scheme must remain compulsory for all motorists. 
2. The scheme must continue to be privately underwritten and the overall scheme design cannot 

raise the cost of premiums. 

3. The CTP scheme in the ACT must remain community-rated. 

4. The types of vehicles for which CTP must be purchased and the way premiums are calculated 
between vehicle types cannot change as part of this process. 

5. The scheme must be workable and fit within other legal and regulatory frameworks. 

6. The deliberations could not examine the established Lifetime Care and Support Scheme. 

The Government committed to pursue the jury’s preferred model on the basis it meets the objectives 
determined by the jury and the above parameters. 

THE STAKEHOLDER REFERENCE GROUP 
To support the citizens’ jury, a Stakeholder Reference Group was created that was facilitated by 
democracyCo. The Stakeholder Reference Group gave stakeholders with a vested interest a 
meaningful and influential role in the process.  

The Stakeholder Reference Group was made up of people from organisations with expertise or 
special interest in CTP. Individuals from these professions were not eligible to be on the jury and the 
Stakeholder Reference Group gave these groups the opportunity to discuss their perspectives with 
the jury during their deliberations. The group consisted of: 

  









  

Government Submission to the Justice and Community Safety Committee 
Inquiry into the Motor Accident Injuries Bill 2018        8 

The scheme designer presented the four models (that were developed with input from the 
Stakeholder Reference Group) to the jury, with the contracted actuary providing an indication of the 
impact on premiums for each model. Jury members were able to ask questions directly to the 
Stakeholder Reference Group members. 

The four models developed by the scheme designer proposed the use of two different injury 
assessment measures. The jury received information on these two different injury assessment 
measures. Both the scheme designer and Dr Ian Cameron of the John Walsh Rehabilitation Centre in 
Sydney (a Stakeholder Reference Group member) also verbally explained the Whole Person 
Impairment assessment measure and provided examples of injuries and answered jury queries on 
each of these measures. 

Jury members assessed the models based on which model they considered best met the objectives 
they set in October 2017. On the afternoon of Saturday 24 March 2018, after discussing each of the 
models in depth, the jurors were asked to pick two models by way of a ballot. On 
Sunday 25 March 2018, after further exploring and reflecting on the two remaining models, the jury 
again voted via a ballot. The jury’s chosen model was model D, with the final vote 82 per cent. 

The jury’s chosen model for a new improved scheme 
The jury has chosen a new scheme that will deliver improved coverage and will better protect 
Canberrans. The model chosen by the jury delivers the following improvements: 

> everyone injured in a motor vehicle accident will receive up to five years treatment, care and 
income benefits, regardless of who was at fault. This means approximately 40 per cent of injured 
people who currently cannot make a CTP claim (apart from reimbursement of up to $5,000 for 
medical expenses) will be covered, about 600 more Canberrans per year; 

> everyone will have earlier access to benefits after an accident. There will continue to be 
exclusions for serious criminal offences, in line with other Australian jurisdictions; 

> quality of life benefits, which provide compensation for non-financial loss, will be available for all 
people who meet injury thresholds; and 

> anyone whose injury was caused by someone else’s negligence and who is more seriously injured 
and meets the required injury threshold will still be able to access additional common law 
benefits. 

The jury decided this model best met the objectives they set when they first commenced work in 
October 2017, including:  

> early access to medical treatment, economic support and rehabilitation services;  

> equitable cover for all people injured in a motor vehicle accident; and 
> greater efficiency and value for money. 
Jury members presented their preferred model and their reasoning, together with anything they 
wanted Canberrans to understand about the scheme, to the Head of Service (acting as a 
representative of the Government) on Sunday 25 March 2018. A delegation of jury members met 
with the Chief Minister on Tuesday 27 March 2018 to discuss their final report. 
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TRANSPARENCY OF THE PROCESS 
Sessions from the first weekend were live streamed. In addition, the jury’s deliberations were open 
to the general public with individuals able to register their interest to be an observer at the jury 
sessions. Members of the Stakeholder Reference Group were present throughout the jury weekends. 
Observers were able to view the process, both the plenary sessions and the small group discussions. 
The Government considers that the presence of observers was a key part of the transparency of the 
process. 

Documents relating the citizen’s jury process, including those referred to in this submission, are 
publicly available on the Your Say website www.yoursay.act.gov.au/ctp. 

THE DRAFT LEGISLATION 
In line with our commitment, the Government is now pursuing the jury’s chosen model by 
developing legislation which closely reflects this for introduction to the ACT Legislative Assembly. The 
exposure draft of the bill provides the framework, key principles and requirements for the operation 
of the new Motor Accident Injuries scheme.   

One difference from the jury’s chosen model is that insurers now have a shorter period from the 
receipt of a complete application to decide whether to accept or deny a defined benefits application. 
This period will be set at one month, not three months. A one month period is consistent with the 
NSW motor accident injuries scheme. This change strengthens the obligations on insurers to resolve 
applications quickly, provides injured people with certainty sooner about whether they will be 
eligible for defined benefits and is consistent with the jury’s objective of early treatment and care. 

As is identified in the guide to the exposure draft, the final bill will include transitional provisions and 
provisions on the interaction with workers compensation schemes. 

The committee inquiry provides a further opportunity for consultation with the community on the 
detail of the new scheme. Input from the committee will inform the final bill that is set to be 
introduced to the Legislative Assembly by the end of 2018.   

  





















Attachment D 

Terms of Reference for the Justice and Community Safety Committee’s Inquiry into the Motor 
Accident Injuries Bill 2018 

At its meeting on Thursday, 20 September 2018, the Assembly passed the following resolution: 

“(1)     That the Exposure Draft of the Motor Accident Injuries Bill 2018 and the accompanying 
explanatory guide be referred to the Standing Committee on Justice and Community Safety 
Committee (the Committee) to inquire into and report on: 

(a) the draft bill’s alignment with the following objectives for the ACT’s Compulsory Third Party (CTP) 
insurance scheme: 

• (i) early access to medical treatment, economic support and rehabilitation services; 

• (ii) equitable cover for all people injured in a motor vehicle accident; 

• (iii) a value for money and efficient system; 

• (iv) promoting broader knowledge of the scheme and safer driver practices; 

• (v) implementing a support system to better navigate the claims process; and 

• (vi) a system that strengthens integrity and reduces fraudulent behavior; 

(b) the draft bill’s alignment with the model chosen by the CTP citizens’ jury and the detailed design 
documents underpinning this model; 

(c) the draft bill’s consistency with other relevant insurance schemes operating in the Territory; and 

(d) the most suitable avenues for external review of matters arising between parties under the 
proposed new Motor Accident Injuries scheme; 

(2) the Committee reports by 1 November 2018; and 

if the Assembly is not sitting when the Committee has completed its inquiry, the Committee may 
send its report to the Speaker or, in the absence of the Speaker, to the Deputy Speaker or any other 
Member, who is authorised to give directions for its printing, publishing and circulation.” 





















 
 
 
 
experience physical or psychological injuries – or both – will recover from these within the five-year 
defined benefits period, because they are getting the professional help and support they need.   
 
Quality of life benefits provide additional compensation beyond that provided for treatment, care 
and lost income. These payments are provided to people who have more serious permanent injuries 
that have a significant impact on their quality of life. People who have an assessed Whole Person 
Impairment of 5 per cent or more can access a quality of life payment through defined benefits. To 
pursue a claim at common law, including for quality of life benefits, an injured person will need to be 
assessed as having a Whole Person Impairment of 10 per cent or more.  
 
An injured person with a permanent injury chooses to have a Whole Person Impairment assessment 
for their primary physical injuries or their primary psychological injuries. Where an injured person 
has multiple physical injuries these are combined in assessing their level of Whole Person 
Impairment. In making this assessment of physical injuries, an independent medical examiner will 
also consider psychological injuries arising from the physical injury as part of their assessment of that 
physical injury. For example, if someone experiences depression as a result of having serious physical 
injuries, this will be included in the assessment of their Whole Person Impairment arising from those 
physical injuries.  
 
If an injured person has chosen to have their psychological injuries assessed (which may include 
multiple diagnoses such as anxiety and post-traumatic stress disorder), these psychological injuries 
can also be combined in assessing their level of Whole Person Impairment.  
 
In cases where someone has both a primary physical injury and a primary psychological injury, these 
cannot be combined in assessing Whole Person Impairment because the nature of impairment 
created by each injury is different. This is the case in all schemes that use the national Safe Work 
Australia template for assessing impairment, and relates to the way assessments are conducted by 
medical professionals.  
 
However, if an injured person proceeds to common law, the court can award additional quality of life 
damages relating to injuries that did not form part of the Whole Person Impairment assessment.  
 
Furthermore, if an injured person is unable to work because their psychological injuries have a 
significant impact on their employability, but is not assessed as having a Whole Person Impairment 
of 10 per cent or more, they are able to seek a separate Significant Occupational Impact assessment 
which provides an alternative pathway to pursue a common law claim for compensation.  
 
We acknowledge that the Bill and supporting documents would benefit from further clarification of 
the entitlements for psychological injuries and how different injuries can be assessed in conjunction 
with each other. We will further strengthen and clarify the wording of the Bill as part of a set of 
amendments to the Bill that the Government will move during debate. 
 
The impairment threshold and the scale of damages 
 
Your letter made various comments about the impairment threshold and scale of damages being 
inadequate. This criticism does not acknowledge core aspects of the Bill that will provide everyone 
who is injured in a motor accident with the treatment, care and income replacement they need to 
recover from their accident, through the defined benefit component of the scheme. Injured people 



 
 
 
 
will have early access to treatment and care and will no longer have to wait for a common law 
settlement to receive income replacement. 
 
The Whole Person Impairment thresholds only apply when considering who can make an application 
for quality of life defined benefits or can proceed through to common law to claim additional 
compensation. Access to common law will be limited to cases where someone else was at fault for 
the accident and a medical assessment indicates the person has a Whole Person Impairment of 10 
per cent or more. This will help ensure more of the schemes resources are directed to people with 
serious, ongoing injuries. 
 
The premise of the scale used for the Quality of Life payment is that someone more seriously injured 
(as reflected by their Whole Person Impairment assessment) should receive a higher payment than 
someone less seriously injured.  The Safe Work Australia template for assessing impairment provides 
for more than one injury to be combined (other than for primary psychological or psychiatric 
injuries) using a combined values chart in the American Medical Association’s Guides to the 
Evaluation of Permanent Impairment, Fifth Edition (AMA 5). A person with serious multiple 
impairments can receive a very high Whole Person Impairment under the combined chart, but this 
cannot exceed 100 per cent. An additional 20 per cent of the scaled damages amount may also be 
awarded by a court if a Whole Person Impairment assessment did not take into account a particular 
injury, or a particular effect on the claimant’s quality of life. 

Significant Occupational Impact Assessments 
 
Your letter sought further clarification about what a Significant Occupational Impact is and how the 
assessment process will operate. 
 
The new scheme includes a number of exemptions for people who do not meet the impairment 
threshold, but have a compelling reason to make a claim for benefits at common law. Workers who 
have been unable to retrain or return to work because of their injury after 4 1/2 years, will be able to 
make a common law claim if they are assessed as having a Significant Occupational Impact. 
 
There will be a specific guideline prepared to support the assessment of Significant Occupational 
Impact matters.  As you may be aware, there are a range regulations and guidelines that are not 
intended to be drafted until the legislation has passed, because further consultation is required with 
relevant stakeholders.  This includes the guidelines for the assessment of Significant Occupational 
Impact. 
 
The Government will also move an amendment to the Bill to make it clear that insurers are required 
to meet the costs of a Significant Occupational Impact assessment – not the injured person who 
requires the assessment. 
 
I have included an attachment to this letter that responds to other comments in your letter.  In many 
instances issues you raised are being addressed by the regulation, Motor Accident Injuries guidelines 
or by Government amendments that will be moved to the Bill. 
 
  



 
 
 
 

 

I trust that this information will go some way to addressing the legal profession’s concerns about the 
Bill.   
 
Please feel free to contact my office if you require further information or clarification on this Bill. 
 
 
Yours sincerely 
 
 
 
 
Andrew Barr MLA 
Chief Minister  
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Amendments to be moved by the Treasurer 
 

1  
Clause 50 (3), proposed new note 
Page 36, line 7— 

insert 

Note If an injured person who has made a successful application for 
compensation under a workers compensation scheme in relation to a 
motor accident does not withdraw that application within 13 weeks after 
the date of the motor accident, the person will continue to be entitled to 
compensation in accordance with the scheme. 

2  
Clause 71 (2) 
Page 58, line 6— 

before 

suspects 

insert 

reasonably 
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3  
Clause 73 (1), proposed new note 
Page 59, line 18— 

insert 

Note There is no requirement for both an application for defined benefits and 
an application for workers compensation to be made in relation to a motor 
accident. 

4  
Clause 73 (4), proposed new note 
Page 60, line 13— 

insert 

Note If an injured person makes a successful application for compensation 
under a workers compensation scheme in relation to a motor accident and 
does not withdraw that application within 13 weeks after the date of the 
motor accident, the injured person is not required to give notice under 
s (4). 

5  
Proposed new clause 105 (5) 
Page 84, line 25— 

insert 

 (5) The MAI guidelines may make provision in relation to the following: 

 (a) the conduct of medical and other examinations under this 
section;  

 (b) the information a health practitioner may ask a person injured in 
a motor accident for in relation to a medical or other examination 
of the person by the health practitioner under this section;  

 (c) the information a health practitioner may ask the relevant insurer 
for a motor accident in relation to a medical or other examination 
of a person injured in the motor accident by the health 
practitioner under this section; 

 (d) the circumstances in which the relevant insurer for a motor 
accident may ask for a medical or other examination of a person 
injured in the motor accident under this section. 
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6  
Clause 110 (1), definition of treatment and care, paragraph (a) (i) 
Page 88, line 8— 

after 

including 

insert 

mental health treatment and 

7  
Clause 121 (4) 
Page 95, line 1— 

omit clause 121 (4), substitute 

 (4) If the relevant insurer decides to suspend the injured person’s 
treatment and care benefits and income replacement benefits, the 
insurer must give the injured person written notice (a suspension 

notice) stating— 

 (a) the reasons for the suspension; and 

 (b) the actions the injured person may take to avoid the benefits 
being suspended; and 

 (c) the date the suspension takes effect; and 

 (d) that the injured person may seek internal review of the 
suspension under part 2.10 (Defined benefits—dispute 
resolution). 

 (5) A suspension notice must be given at least 2 weeks before the date 
the suspension takes effect. 

 (6) The MAI guidelines may make provision in relation to the conduct of 
assessments under this section.  
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8  
Clause 141 (3) (b) 
Page 108, line 9— 

omit clause 141 (3) (b), substitute 

 (b) for a person who is not a person mentioned in subsection (3A)—
the estimated WPI is taken to be the person’s WPI. 

9  
Proposed new clause 141 (3A) to (3E) 
Page 108, line 12— 

insert 

 (3A) Subsections (3B) and (3C) apply if— 

 (a) the injured person’s estimated WPI is at least 5%; and 

 (b) the injured person is entitled to make a motor accident claim in 
relation to the motor accident. 

 (3B) The relevant insurer for the motor accident must, within 14 days after 
receiving the WPI report about the injured person, give the injured 
person a written notice— 

 (a) including a copy of the report; and 

 (b) telling the person that the person must, within 26 weeks after 
receiving the notice— 

 (i) accept the estimated WPI as the person’s WPI; or 

 (ii) make a motor accident claim and apply to stay a 
proceeding on the claim until the person’s injuries have 
stabilised; and 

 (c) telling the person that if the person decides to take the action 
mentioned in paragraph (b) (ii)— 

 (i) the person must notify the relevant insurer when the 
person’s injuries have stabilised; and 

 (ii) that the relevant insurer will refer the person to an 
authorised IME provider for a second WPI assessment; 
and  
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 (iii) that the person is liable for the costs of the second WPI 
assessment; and  

 (iv) that if the WPI report from the second WPI assessment 
assesses the person’s WPI as less than 10%, the person is 
not entitled to proceed with the motor accident claim and 
is liable for their own costs in relation to the claim. 

 (3C) The injured person must make a decision under subsection (3B) 
within 26 weeks after the date the person is notified of the person’s 
estimated WPI. 
Note If the injured person’s estimated WPI is taken to be the person’s WPI, 

div 2.6.3 and ch 3 apply to the person. 

 (3D) If the injured person does not notify the insurer within the 26 weeks, 
the injured person is taken to have accepted the estimated WPI as the 
person’s WPI. 

 (3E) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer 
as stated in the notice under subsection (3B) within the 26 weeks. 
Examples—reasonable steps 
1 including information in the written notice under s (3B) about the 

consequences of failing to notify the insurer within the 26 weeks  
2 sending the injured person a reminder notice before the end of the 26 weeks 

10  
Proposed new clause 141A 
Page 108, line 15— 

insert 

141A WPI assessment—injured person’s injuries stabilised 
 (1) This section applies if an injured person to whom section 141 (3A) 

applies— 

 (a) makes a motor accident claim in relation to the motor accident; 
and 

 (b) applies to stay a proceeding on the claim until the person’s 
injuries have stabilised. 
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 (2) The injured person must tell the relevant insurer for the motor 
accident, in writing, that the person’s injuries have stabilised. 

 (3) The relevant insurer must refer the injured person to an authorised 
IME provider for a second WPI assessment. 

 (4) The injured person is liable for the costs of the second WPI 
assessment.  
Note The IME provider must give the WPI report about the assessment to the 

relevant insurer (see s 151). 

 (5) If the WPI report assesses the injured person’s WPI as 10% or more, 
the injured person is entitled to proceed with the motor accident 
claim.  

 (6) If the WPI report assesses the injured person’s WPI as less than 10%, 
the relevant insurer must, within 14 days after receiving the report, 
give the injured person a written notice— 

 (a) stating that the person— 

 (i) is not entitled to proceed with the motor accident claim; 
and 

 (ii) is liable for their own costs in relation to the motor 
accident claim; and 

 (iii) is not entitled to a further WPI assessment; and 

 (iv) is not entitled to an SOI assessment; and 

 (b) offering the person the amount of quality of life benefits payable 
for their WPI under division 2.6.4 (Quality of life benefits—
amount payable); and 

 (c) telling the person that the person must, within 28 days after 
receiving the notice, notify the insurer, in writing, whether they 
accept the offer. 

 (7) If the injured person does not notify the relevant insurer within the 
28 days, the person is taken to have accepted the offer. 
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 (8) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer 
as stated in the notice under subsection (6) within the 28 days. 
Examples—reasonable steps 
1 including information in the written notice under s (6) about the consequences 

of failing to notify the insurer within the 28 days  
2 sending the injured person a reminder notice before the end of the 28 days 

 (9) If the injured person accepts (or is taken to accept) the offer— 

 (a) the person’s application for quality of life benefits is taken to 
have been finally dealt with; and 

 (b) the relevant insurer must pay to the person the amount of quality 
of life benefits payable for their WPI under division 2.6.4. 

11  
Proposed new clause 146 (1) (e) 
Page 110, line 24— 

insert 

 (e) section 141A (WPI assessment—injured person’s injuries 
stabilised). 

12  
Proposed new clause 149 (4A) 
Page 112, line 26— 

insert 

 (4A) To remove any doubt, a WPI assessment of a physical injury may 
include an assessment of a psychological injury that results from the 
physical injury. 
Example—psychological injury that results from physical injury 
depression and anxiety as a result of ongoing pain from the physical injury 

13  
Clause 149 (5), example 
Page 113, line 13— 

omit 
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14  
Proposed new clause 152 (2A) 
Page 114, line 27— 

insert 

 (2A) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer, 
and failing to give the insurer the second WPI report, as stated in the 
notice under subsection (1) within the 26 weeks. 
Examples—reasonable steps 
1 including information in the written notice under s (1) about the consequences 

of failing to notify the insurer, and failing to give the insurer the second WPI 
report, within the 26 weeks  

2 sending the injured person a reminder notice before the end of the 26 weeks 

15  
Proposed new clause 153 (2A) 
Page 115, line 24— 

insert 

 (2A) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer, 
and failing to give the insurer the second WPI report, as stated in the 
notice under subsection (1) within the 26 weeks. 
Examples—reasonable steps 
1 including information in the written notice under s (1) about the consequences 

of failing to notify the insurer, and failing to give the insurer the second WPI 
report, within the 26 weeks  

2 sending the injured person a reminder notice before the end of the 26 weeks 
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16  
Proposed new clause 154 (3A) 
Page 116, line 28— 

insert 

 (3A) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer, 
and failing to give the insurer the second WPI report, as stated in the 
notice under subsection (2) within the 26 weeks. 
Examples—reasonable steps 
1 including information in the written notice under s (2) about the consequences 

of failing to notify the insurer, and failing to give the insurer the second WPI 
report, within the 26 weeks  

2 sending the injured person a reminder notice before the end of the 26 weeks 

17  
Proposed new clause 155 (4A) 
Page 118, line 17— 

insert 

 (4A) The relevant insurer must take all reasonable steps to notify the 
injured person about the due date and the consequences of failing to 
notify the insurer as stated in the notice under subsection (2) by the 
due date. 
Examples—reasonable steps 
1 including information in the written notice under s (2) about the due date and 

the consequences of failing to notify the insurer by the due date  
2 sending the injured person a reminder notice before the due date 
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18  
Proposed new clause 160 (2A) 
Page 122, line 15— 

insert 

 (2A) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer 
as stated in the notice under subsection (1) within the 28 days. 
Examples—reasonable steps 
1 including information in the written notice under s (1) about the consequences 

of failing to notify the insurer within the 28 days  
2 sending the injured person a reminder notice before the end of the 28 days 

19  
Proposed new clause 161 (3A) 
Page 123, line 27— 

insert 

 (3A) The relevant insurer must take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer 
as stated in the notice under subsection (2) within the 28 days. 
Examples—reasonable steps 
1 including information in the written notice under s (2) about the consequences 

of failing to notify the insurer within the 28 days 
2 sending the injured person a reminder notice before the 28 days 

20  
Proposed new clause 162 (4A) 
Page 125, line 28— 

insert 

 (4A) The relevant insurer must take all reasonable steps to notify the 
injured person about the due date and the consequences of failing to 
notify the insurer as stated in the notice under subsection (2) by the 
due date. 
Examples—reasonable steps 
1 including information in the written notice under s (2) about the due date and 

the consequences of failing to notify the insurer by the due date 
2 sending the injured person a reminder notice before the due date 
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21  
Proposed new clause 163A 
Page 126, line 20— 

insert 

163A Effect of certain WPI assessments on motor accident 
claim 
Despite the Limitation Act 1985, section 16AA (Motor accident 
claims), a person injured in a motor accident who has had a WPI 
assessment has 3 months from whichever of the following dates 
applies: 

 (a) if the injured person receives a notice under section 141 (3B) 
(WPI assessment 4 years 6 months after motor accident)—the 
date that is 26 weeks after the date of the notice; 

 (b) if the injured person receives a notice under section 155 (2) 
(WPI 10% or more—injured person entitled to make motor 
accident claim) or section 162 (2) (Final offer WPI 10% or 
more—injured person entitled to make motor accident claim)—
the due date for the notice. 

22  
Proposed new clause 188 (2A) 
Page 144, line 9— 

insert 

 (2A) A decision by the insurer under subsection (1) takes effect on the day 
the internally reviewable decision was made. 
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23  
Clause 196 (2) (b) 
Page 148, line 26— 

omit clause 196 (2) (b), substitute 

 (b) takes effect— 

 (i) for an order relating to an application for external review 
of an internally reviewable decision—on the day the 
internally reviewable decision was made, unless the 
ACAT otherwise orders; and 

 (ii) in any other case—on the day the externally reviewable 
decision was made, unless the ACAT otherwise orders.  

24  
Proposed new clause 206 (3) 
Page 154, line 14— 

insert 

 (3) The relevant insurer for a motor accident is liable for the costs of an 
SOI assessment, unless otherwise provided in this chapter. 

25  
Proposed new clause 255 (1A) 
Page 186, line 20— 

insert 

 (1A) However,  if the claimant brings a proceeding based on the claim, and 
applies to stay the proceeding, under section 141 (3B) (WPI 
assessment 4 years 6 months after motor accident), the parties to the 
claim must have a compulsory conference before the proceeding can 
proceed. 
Note The Civil Law (Wrongs) Act 2002, s 79 (Need for urgent proceeding) 

applies to a claimant in relation to a motor accident claim. 
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26  
Clause 376 (1), penalty 
Page 267, line 5— 

omit the penalty, substitute 

Maximum penalty:  200 penalty units. 

27  
Clause 378, penalty 
Page 268, line 2— 

omit the penalty, substitute 

Maximum penalty:  200 penalty units. 

28  
Proposed new clause 466 (6) and (7) 
Page 335, line 8— 

insert 

 (6) However, the MAI commission must not publish information relating 
to a lawyer or stated service provider if publication of the information 
would disclose information that relates to the practices of the lawyer 
or service provider (confidential information).  

 (7) Confidential information about the practices of a lawyer or stated 
service provider, including the practices of a partnership that includes 
a lawyer or stated service provider, is taken to be protected 
information for section 473 (Offences—use or divulge protected 
information). 

29  
Schedule 2, part 2.2 
Amendment 2.13 
Proposed new section 51 (3A) (aa) 
Page 364, line 20— 

insert 

 (aa) if the claimant receives a notice under the Motor Accident 

Injuries Act 2019, section 141 (3B) (WPI assessment 4 years 
6 months after motor accident)—the date that is 26 weeks after 
the date of the notice; 
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30  
Schedule 2, part 2.6 
Amendment 2.69 
Proposed new section 16AA, note 
Page 380, line 20— 

omit the note, substitute 

Note 1 Under the Motor Accident Injuries Act 2019, s 163A, a person who has 
had a WPI assessment has 3 months from the latest of the following dates 
to make a motor accident claim: 

 (a) if the person receives a notice under that Act, s 141 (3B)—the date 
that is 26 weeks after the date of the notice; 

 (b) if the person receives a notice under that Act, s 155 (2) or 
s 166 (2)—the due date for the notice. 

Note 2 Under the Motor Accident Injuries Act 2019, s 217, a person who 
receives a notice under that Act, s 210 (4) has 3 months from the date of 
the notice to make a motor accident claim. 
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This supplementary explanatory statement accompanies amendments to be moved by the Treasurer 
to the Motor Accident Injuries Bill 2019 (the Bill).  The amendments address a number of minor and 
technical issues that have arisen through stakeholder consultation. 

The amendments will give greater certainty to injured people about how the new Motor Accident 
Injuries scheme (MAI scheme) will operate, increase penalties for insurers that contravene licence 
conditions, and will also ensure that confidential information given by lawyers and other service 
providers to the MAI Commission is taken to be protected information. 

Amendment 1: Clause 50 (3), proposed new note 

The amendment inserts a note below clause 50 (3) of the Bill that clarifies that an injured person 
that has made a successful application for workers’ compensation does not need to make an 
election at 13 weeks to remain in their workers’ compensation scheme. This reflects the reality that 
a workers compensation application occurs close in time to the accident as an employer is obligated 
to report a workplace accident.  

Amendment 2: Clause 71 (2) 

Clause 71 of the Bill enables an insurer to refuse to accept liability for an application for defined 
benefits or reimburse or pay for treatment and care expenses if the insurer suspects the information 
or request is false and misleading. 

The amendment to clause 71 (2) will clarify that an insurer can refuse to accept an application or pay 
expenses only if the insurer reasonably suspects information in an application or request was false 
or misleading. 

Amendment 3: Clause 73 (1), proposed new note 

The amendment inserts a note below clause 73 (1) of the Bill that clarifies that a person that has 
right to make a claim under the workers’ compensation scheme and the MAI scheme does not need 
to make a defined benefits application under the MAI scheme. 

Amendment 4: Clause 73 (4), proposed new note 

The amendment inserts a note below clause 73 (4) of the Bill that clarifies that an injured person 
that has made a successful application for workers’ compensation and does not withdraw that 
application within 13 weeks of a motor accident, is not required to give a notice to an insurer under 
clause 73 (4) of the Bill. 

Amendment 5: Proposed new clause 105 (5) 

Clause 105 of the Bill allows an insurer to suspend defined benefits payments if an insurer 
determines a person failed to comply with a reasonable request to undergo a medical or other 
examination to assess their fitness for work.  

The amendment inserts new clause 105 (5) in the Bill so the MAI guidelines can make provision 
about the circumstances an insurer may request an assessment of a person’s fitness for work and for 
the conduct of an assessment of a person’s fitness for work.  This is consistent with clause 121 of the 
Bill that provides for guidelines for assessments of treatment and care needs. 

Amendment 6: Clause 110 (1) definition of treatment and care, paragraph (a)(i) 

The amendment clarifies that mental health treatment is medical treatment for the purposes of the 
definition of treatment and care. 
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Amendment 7: Clause 121 (4) 

The amendment relocates provisions about the suspension of treatment and care and income 
replacement payments for an injured person that fails to attend an assessment of their treatment 
and care needs from the MAI guidelines to clauses 121 (4) and (5) the MAI Bill.  This will provide 
transparency about safeguards available to an injured person if an insurer makes a decision to 
suspend their benefits and will also be consistent with clause 105 of the Bill. 

Amendment 8: Clause 141(3)(b) 

This clause previously stated that a person’s estimated WPI is taken to be the person’s WPI if their 
injuries have not stabilised at the 4 year and 6 month mark. Amendment 9 below now gives an 
injured person a choice in relation to their estimated WPI when their injuries have not stabilised at 
the 4 year and 6 month mark.  

Amendment 8 substitutes clause 141(3)(b) to now state that for a person who is not mentioned in 
subsection (3A), i.e. a person who does not meet the threshold of at least 5 per cent and can make a 
motor accident claim, the injured person’s estimated WPI is taken to be the person’s WPI.  

Amendment 9: Proposed new clause 141(3A) to (3E) 

The amendment introduces a choice for an injured person whose injuries have not stabilised at  
4 years and 6 months and have a WPI assessment resulting in an estimated WPI. The injured person 
can either agree to use their estimated WPI, and that estimate is taken to be their WPI, or the 
injured person can lodge a common law claim and stay proceedings on the basis that their WPI has 
not stabilised. 

Clauses (3B) and (3C) will only apply if the injured person’s estimated WPI is at least 5 per cent and 
the injured person is entitled to make a motor accident claim in relation to the motor accident.  

The relevant insurer for the motor accident must, within 14 days after receiving the WPI report 
about the injured person, give the injured person a written notice including a copy of the report and 
telling the person that the person must, within 26 weeks after receiving the notice, accept the 
estimated WPI as the person’s WPI or make a motor accident claim and apply to stay a proceeding 
on the claim until the person’s injuries have stabilised.  

The insurer must tell the person if the person decides to commence a motor accident claim (being 
eligible, ie. not at fault) and the application to stay proceedings is successful, the person must notify 
the relevant insurer when their injuries have stabilised and that the relevant insurer will refer the 
person to an authorised Independent Medical Examiner (IME) for a second WPI assessment. The 
insurer is required to tell the injured person they will be liable for the costs of the second WPI 
assessment and if the WPI report from the second WPI assessment assesses the person’s WPI as less 
than 10 per cent, the person is not able to proceed with the motor accident claim and is liable for 
their own costs in relation to the claim. The injured person must make their decision within 26 
weeks after the date the person is notified of the person’s estimated WPI. If the injured person’s 
estimated WPI is taken to be the person’s WPI division 2.6.3 and chapter 3 apply to the person.  

Where the injured person does not notify the insurer within 26 weeks, the injured person is taken to 
have accepted the estimated WPI as the person’s WPI.  

The relevant insurer must take all reasonable steps to notify the injured person about the 
consequences of failing to notify the insurer as stated in the notice within 26 weeks.  
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Amendment 10: Proposed new clause 141A 

The amendment will apply where an injured person makes a motor accident claim in relation to the 
motor accident and applies to stay a proceeding on the claim until the person’s injuries have 
stabilised.  

The injured person must tell the relevant insurer for the motor accident in writing that the person’s 
injuries have stabilised. The relevant insurer must refer the injured person to an authorised IME 
provider for a second WPI assessment. The IME provider must give the WPI report about the 
assessment to the relevant insurer. 

Where the WPI report assesses the injured person’s WPI as 10 per cent or more, the injured person 
is entitled to proceed with the motor accident claim.  

If the WPI report assesses the injured person’s WPI as less than 10 per cent, the relevant insurer 
must, within 14 days after receiving the report, give the injured person a written notice stating that 
the person is not entitled to proceed with the motor accident claim, and is liable for their own costs 
in relation to the motor accident claim, and is not entitled to a further WPI assessment and is not 
entitled to an SOI assessment. 

A further WPI assessment is not permitted, nor is a dispute able to be made, because the period of 
defined benefits will have ended or is close to ending. It is appropriate to provide for finality with 
respect to an offer for the defined quality of life benefits. 

The insurer must offer the injured person the amount of quality of life benefits payable for their WPI 
under division 2.6.4 and tell the person that the person must, within 28 days after receiving the 
notice, notify the insurer in writing whether they accept the offer. If the injured person does not 
notify the relevant insurer within 28 days, the person is taken to have accepted the offer. The 
relevant insurer must take all reasonable steps to notify the injured person about the consequences 
of failing to notify the insurer within 28 days.  

If the injured person accepts (or is taken to accept) the offer, the person’s application for quality of 
life benefits is taken to have been finally dealt with and the relevant insurer must pay to the person 
the amount of quality of life benefits payable for their WPI under division 2.6.4.  

Amendment 11: Proposed new clause 146(1)(e) 

This amendment inserts clause 141A for how a WPI assessment is to be arranged where an injured 
person is referred to an authorised IME provider for a WPI assessment for an injuries stabilised 
assessment.  

Amendment 12 and 13: Proposed new clause 149(4A) and clause 149(5) 

This amendment clarifies that a WPI assessment of a physical injury may include an assessment of a 
psychological injury that results from the physical injury. The amendment also includes an example 
of a psychological injury that results from the physical injury – depression and anxiety as a result of 
ongoing pain from the physical injury.  

The above amendment clarifies the position and thus the second example has been omitted.  

Amendments 14 - 16: Proposed new clause 152(2A), 153(2A), 154(3A) 
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An offer of an amount of quality of life benefits will be taken to be accepted under clauses 152, 153 
and 154 of the bill, if an injured person does not notify an insurer whether they accept or disagree 
with a WPI report and give the insurer a second WPI report, within 26 weeks. 

These amendments will require that the relevant insurer to take all reasonable steps to notify the 
injured person about the consequences of failing to notify the insurer, and falling to give the insurer 
the 2nd WPI report as stated in the notice within 26 weeks. The amendments also include examples 
of what reasonable steps taken by the insurer may be.  

Amendments 17 to 20: Proposed new clause 155 (4A), 160(2A), 161(3A), 162 (4A) 

A WPI offer under clause 155 of the bill will be taken to be accepted if an injured person does not 
notify an insurer by a due date that they accept the offer, or have given the insurer a second WPI 
report.  The amendments will require a relevant insurer to take all reasonable steps to notify the 
injured person about an upcoming due date and consequences of failing to notify the insurer by the 
due date.  

Clauses 160(2A) and 161(3A) insert a requirement the relevant insurer to take all reasonable steps to 
notify the injured person about the consequences of failing to notify the insurer within 28 days.  

A WPI offer under clause 162 of the Bill will be taken to be accepted if the injured person does not 
notify an insurer by a due date whether they accept the offer or whether they have applied to ACAT 
for review of the WPI offer decision. The amendment to clause 162(4A) inserts a requirement the 
relevant insurer to take all reasonable steps to notify the injured person about the due date and 
consequences of failing to notify the insurer.  

All the amendments include examples of what may constitute reasonable steps by the insurer.  

Amendment 21: Proposed new clause 163A 

This amendment provides for the effect certain WPI assessments have on motor accident claims and 
the Limitation Act 1985. Despite the Limitation Act section 16AA, a person injured in a motor 
accident who has had a certain WPI assessment has 3 months from whichever of the following 
dates:  

• If the injured person receives a notice under clause 141(3B) – the date that is 26 weeks after 
the date of the notice;  

• If the injured person receives a notice under clause 155(2) or clause 162(2) – the due date 
of the notice.  
 

This is to ensure an individual is not statute barred from proceeding with a common law claim for 
the motor vehicle accident.  

Amendment 22: Proposed clause 188 (2A) 

The amendment will clarify that if an internally reviewable decision is not affirmed by an insurer 
then a substituted or amended decision will apply from the date of the original reviewable decision. 
The amendment will ensure an injured person is not disadvantaged where the timing of a decision 
may affect the injured person’s eligibility for a common law claim or a medical treatment payment. 

 

Amendment 23:  Proposed clause 196 (2) (b) 
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The amendment will clarify that if an externally reviewable decision is not affirmed by ACAT then a 
substituted or amended decision will apply from the date of the original reviewable decision, unless 
ACAT otherwise orders. The amendment will ensure an injured person is not disadvantaged where 
the timing of a decision may affect the injured person’s eligibility for a common law claim or a 
medical treatment payment. 

Amendment 24: Proposed new clause 206 (3) 

The amendment will clarify that an insurer is to pay for the cost of a Significant Occupational Impact 
assessment, unless otherwise provided by Chapter 3 of the MAI Bill. 

Amendment 25: Clause 255(1) 

Before a claimant for a motor accident claim brings a court proceeding based on the claim, the 
parties to the claim must have a conference. This amendment clarifies that where a claimant brings 
a proceeding based on the claim and applies to stay proceedings based on clause 141(3B), the 
parties to the claim must have a compulsory conference before the proceeding can commence. This 
is in recognition that the estimate will mean the proceeding needs to be stayed but in order to 
commence proceedings there is a requirement to hold the compulsory conference. This requirement 
is suspended until the stabilised WPI assessment is received by the parties.  

The amendment also inserts a note reflecting the Civil Law (Wrongs) Act 2002, section 79 (need for 
urgent proceeding) may apply to a claimant in relation to a motor accident claim.  

Amendment 26 and 27: Clause 376 (1) maximum penalty and clause 378 maximum penalty 

The amendments to clause 376 (1) and clause 398 will increase the maximum penalty for an offence 
committed by insurers for contravening a condition of an MAI insurer licence from 100 to 200 
penalty units.   

Increasing maximum penalties is intended to reinforce compliance with statutory licence conditions 
under the MAI scheme, particularly conditions that that apply to an insurer’s conduct and practices 
in handling applications and claims for injured people.  A penalty unit for a corporation is currently 
$810. 

Amendment 28: Proposed new clause 466 (6) and (7) 

The amendment to clause 466 (6) will prohibit the MAI Commission from publishing statistical data 
based on information the MAI Commission receives from a lawyer or other stated service provider if 
the publication of that information would disclose confidential information about the practices of 
the lawyer or service provider.  Under clause 466 (7) confidential information about the practices of 
a lawyer or stated service provider, including the practices of a partnership, will be taken to be 
protected information for the purposes of the offence in section 473 of the MAI Act. 

 

 

Amendment 29: Schedule 2, part 2.2, Amendment 2.13, Proposed new section 51 (3A) (aa) 

This part deals with consequential amendments made to the Civil Law (Wrongs) Act 2002. This 
amendment inserts in the clause that for a proceeding based on a motor accident claim, the notice 
must be given within 3 months after the date that is 26 weeks after the date of the notice where a 
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claimant receives a notice under section 141(3B) (WPI assessment 4 years and 6 months after motor 
accident) of the Motor Accident Injuries Act 2019.  

Amendment 30: Schedule 2, part 2.6, Amendment 2.69, Proposed new section 16AA, note 

This amendment inserts an additional note into the Limitation Act 1985, section 16AA to reflect 
clause 163 in the Motor Accident Injuries Act 2019. Under clause 163A, a person who has had a WPI 
assessment has 3 months from the latest of the following dates to make a motor accident claim:  

• if the person receives a notice under that Act, s 141 (3B)—the date that is 26 weeks after the 
date of the notice; 

• if the person receives a notice under that Act, s 155 (2) or s 166 (2)—the due date for the 
notice. 
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ORDER OF CEREMONIES N/a 

MEDIA: N/a  

SOCIAL MEDIA ACCOUNTS N/a 

OUTSTANDING REGULATORY 
ISSUES 

N/a 
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INFORMATION FOR THE MEETING WITH IAG TO DISCUSS THE MOTOR 
ACCIDENT INJURIES SCHEME IMPLEMENTATION 
11.30AM, FRIDAY, 21 JUNE 2019 
TOWER TWO, DARLING PARK, 201 SUSSEX STREET, SYDNEY 
1. The Motor Accident Injuries Bill 2019 passed the Legislative Assembly on 16 May 2019. During the debate 

of the Bill, you publicly stated that the new scheme was expected to commence 1 February 2020. 

a. The expected start date took into consideration the 9 month implementation timeframe that IAG 
had previously advised your Office.  

b. A start date of 1 February 2020 would provide an 8.5 month implementation period. This is in line 
with the 8 month implementation period that occurred for the new NSW hybrid scheme 
(between the legislation passing and the new scheme commencing). 

c. In accordance with the legislation, the actual commencement date for the new scheme will be 
fixed by yourself by written notice. 

2. Senior officials from the Chief Minister, Treasury and Economic Development Directorate (CMTEDD) met 
with insurers on 23 May 2019 to discuss the implementation of the new scheme, including the 
commencement date. Your public statement on the expected start date was conveyed to the insurers. 

5. The work that insurers need to undertake includes: 

a. ICT system changes to both provide the technical claims handling and management support to 
their teams, as well as the provision of information monthly to the MAI Commission. The ICT 
development includes multiple phases including system building and testing; 

b. Submitting new business plans to the MAI Commission; 

2.2(a)(xi)



 
Andrew Barr MLA - Arrangements brief  
 
 

4 
 

c. Submitting premium filings to the MAI Commission; 

d. Process / procedure development for claims staff; 

e. Training of claims staff. 

6. There are a number of CMTEDD implementation tasks that impact the insurer ICT system build such as the 
finalisation of the guidelines, regulations and application forms. However, the insurers already have 
considerable information: 

a. The MAI Act is quite detailed, particularly compared to the NSW legislation; 

b. Drafts of the key guidelines and regulation were made publicly available prior to the 
commencement of the debate of the Bill; 

c. Draft documentation of the MAI Commission’s data collection requirements was first provided 4 
May 2019, with an update provided 13 June 2019 (while the requirements in the updated draft 
documentation are not complete we consider it to be over 90 per cent complete). 

7. CMTEDD understands that the insurers would prefer to undertake all implementation for the new scheme 
as a single project prior to the scheme commencing, rather than having to undertake phased multiple ICT 
projects as was required for the NSW scheme. This means that the insurers are seeking to implement all 
aspects of the new scheme, prior to its commencement, including those aspects that will not arise for 
many years such as the significant occupation impact assessment that cannot occur until four years and 
six months after a person is injured in an accident. 

8. To CMTEDD’s knowledge, IAG has not yet stood up a project team to undertake the implementation. 

a. Suncorp put in place an implementation project team some months ago. 











          ATTACHMENT A 

PROPOSED AMENDMENTS TO INCOME REPLACEMENT FORMULAS TO INCLUDE A 
SUPERANNUATION COMPONENT. 

 

Section 96 and 97 of the MAI Act contain formulas for working out an injured person’s 
entitlement to income replacement benefits for a given week. 

The formula is: 

 (P - A) x N 

Where “P” is an injured person’s pre-injury income AWE adjusted, “A” is an injured person’s 
post injury earning capacity, and “N” is the income replacement factor. 

Currently in both sections 96 and 97 of the MAI Act, “N” is 1, if an injured person’s pre-
injury income AWE adjusted is less than $800 AWE adjusted.  This provides full income 
replacement to low income earners. 

The formulas in sections 96 and 97 of the MAI Act will be amended in the circumstances 
where an injured person’s pre-injury income AWE adjusted is more than $100 AWE adjusted 
but less than $800 AWE adjusted so; 

N is, 1 + (SG ÷100), and 

SG is, the Superannuation Guarantee Charge Number for a given year as set out in 
Subsection 19(2) of the Superannuation Guarantee (Administration) Act 1992 (CMW). 
However, if no superannuation for an injured person was paid or payable by an employer 
during the 52 weeks prior to the motor accident, then SG should be zero.  

The (SG÷100) in the proposed formula converts the superannuation guarantee percentage 
to a decimal. 

 

By way of example: 

Kristin was injured in a motor accident on 1 March 2021.  Due to her injuries she was 
unable to return to her part-time job as a Teacher’s Assistant for 8 weeks after the 
accident and did not perform any other paid work during this period. 

She provides a letter from her employer stating her part-time salary was $36,500 per 
annum at the time of the accident, and that Kristin had been a part-time employee 
for 18 months prior to the accident.  From this information the insurer calculates 
Kristin’s gross income for the 52 weeks prior to the accident as $36,400, being 
$36,500 (364

365
), and her pre-injury income as $700 per week. 

Kristin also provides her insurer with a copy of the last payslip she received before 
the accident that shows employer contributions were payable to her chosen 
superannuation fund for the period.  The Superannuation Guarantee Charge Number 
for the 2020-21 year is 9.5. 



 

Kristin’s income replacement factor is therefore worked out as follows: 

N= 1 + (9.5 ÷100) 

= 1 + .095  

=1.095 

Kristin’s weekly income replacement payment is therefore calculated at: 

$700 × 1.095 = $766.50. 

This weekly amount, after the deduction of any Pay As You Go tax instalment 
amounts, will be paid by an insurer directly to Kristin on a fortnightly basis.   

 

 


























































































































