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Government

Chief Minister, Treasury and
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Our ref: CMTEDDFOI2022-380

FREEDOM OF INFORMATION REQUEST

| refer to your request submitted under section 30 of the Freedom of Information Act
2016 (the Act), received by the Chief Minister, Treasury and Economic Development
Directorate (CMTEDD) on 30 November 2022.

A revised scope was received on 13 December 2022, seeking:

“Any draft, or related information, held by CMTEDD for and about ACT Creative Industries
Research. Refer https://researchprofiles.canberra.edu.au/en/projects/act-creative-
industries-research”

Authority

| am an Information Officer appointed by the Director-General of CMTEDD under
section 18 of the Act to deal with access applications made under Part 5 of the Act.

Timeframes

In accordance with section 40 of the Act, CMTEDD was required to provide a decision on
your access application by 28 December 2022. However, once the scope was clarified, the
due date for a decision is now 13 January 2023.

Decision

Searches were completed for relevant documents based on information provided by you.
Twenty-eight documents were found as in-scope to your access application.

| have included as Attachment A, a schedule of relevant documents. This schedule
provides a description of each document that falls within the scope of your request and
the access decision for each of those documents.

| have decided to grant full access to nine documents, partial access to 15 documents. |
have decided to refuse access to three documents as | consider these documents to be:

e contrary to the public interest information under schedule 1; or

¢ information that would, on balance, be contrary to the public interest to disclose
under the test set out in section 17 of the Act.



A further document is exempt as it is a copy of a document already available in the
binder.

My access decisions are detailed further in the following statement of reasons, in
accordance with section 54(2) of the Act. The documents released to you are provided as
Attachment B to this letter.

Statement of Reasons
In reaching my access decisions, | have taken the following into account:

e theAct;
e the content of the documents that fall within the scope of your request;
e the Human Rights Act 2004.

Exemption claimed

My reasons for deciding not to grant access to the identified documents and components
of those documents are as follows:

Contrary to the public interest information under Schedule 1 of the Act

Folio 7 of the identified documents contains information that is considered to be contrary
to the public interest under Schedule 1 of the Act. This document contains information
specific to:

1.2 Information subject to legal professional privilege

Information that would be privileged from production or admission into evidence in a legal
proceeding on the ground of legal professional privilege.

Information that would, on balance, be contrary to the public interest to disclose under the
test set out in section 17 of the Act

Public Interest

The Act has a presumption in favour of disclosure. As a decision maker | am required to
decide where, on balance, public interest lies. As part of this process, | must consider
factors favouring disclosure and nondisclosure.

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute,
the term [public interest] derives its content from “the subject matter and the scope and
purpose” of the enactment in which it [public interest] appears’. Section 17(1) of the Act
sets out the test, to be applied to determine whether disclosure of information would be
contrary to the public interest. These factors are found in subsection 17(2) and Schedule
2 of the Act.

Taking into consideration the information contained in the documents found to be within
the scope of your request, | have identified that the following public interest factors are
relevant to determine if release of the information contained within the documents is
within the ‘public interest’.

Factors favouring disclosure in the public interest under Schedule?2, section 2.1:

(a) disclosure of the information could reasonably be expected to do any of the following:

(i) promote open discussion of public affairs and enhance the government’s
accountability.



(ii) contribute to positive and informed debate on important issues or matters of
public interest.

(iv) oversight of expenditure of public funds.
(xvi)  contribute to innovation and facilitate research.

Having considered the factors identified as relevant in this matter, | consider that release
of the information contained in the documents may contribute to positive and informed
debate on important issues of public interest, including how the government is seeking to
innovate and/or support the creative industries within the community.

Commissioning research is a public expenditure, and oversight of expenditure of public
funds is a factor for disclosure that carries serious weight. The community has a right to
understand how public funds are being spent.

| am satisfied that the above factors are relevant considerations favouring disclosure in
this case, and in the interests of enhancing transparency and accountability, | afford them
significant weight.

Release of research information could reasonably be expected to lead to innovation or
facilitate further research. However, where research is yet to be completed, in Abbot and
Marohasy and Central Queensland University [2017] QICmr 54, this factor was given
moderate weight by the Queensland Information Commissioner as it was found that ‘the
capacity of the Information in Issue to contribute to or facilitate further research is
necessarily limited, when compared with information relating to completed, peer
reviewed research’.

As this report is yet to be finalised, | have decided to give the factor concerning
innovation and facilitation of research some weight in this instance.

| also note the FOI Act has an express pro-disclosure bias which reflects the importance of
public access to government information for the proper working of a representative
democracy. This concept is promoted through the objects of the FOI Act. | have
considered this overarching concept in making my decision in relation to access.

Factors favouring nondisclosure in the public interest under Schedule 2 section 2.2:

(a) disclosure of the information could reasonably be expected to do any of the following:

(ii) prejudice the protection of an individual’s right to privacy or other rights under
the Human Rights Act 2004.

(xvi)  prejudice a deliberative process of government.

Having reviewed the documents, | consider that the protection of an individual’s right to
privacy, is a significant factor. This, in my opinion, outweighs the benefit which may be
derived from releasing the personal information of the individual’s involved in this
matter.

Individuals are entitled to expect that the personal information they have supplied as part
of this process will be dealt with in a manner that protects their privacy. Considering the
type of information to be withheld from release, | am satisfied that the factors in favour
of release can still be met while protecting the personal information of the individuals
involved. | therefore weight the factor for nondisclosure more highly than the factor in
favour of release in this instance. As a result, | have decided that release of this
information could prejudice their right to privacy under the Human Rights Act 2004.



Draft reports which are yet to be reviewed and finalised or seen by the responsible
minister, have the potential to jeopardise the findings of the research. Until the report
has been finalised, it would not be in the public interest to release it as it would be
prejudice to the deliberative process of the government. Considering this factor, including
that the report is to be finalised early 2023, | give this factor significant weighting. Folios
13, 28 are withheld based on this factor when weighed against the factors for disclosure.

Having applied the test outlined in section 17 of the Act and deciding that release of
personal information contained in the documents is not in the public interest to release, |
have chosen to redact this specific information in accordance with section 50(2). Noting
the pro-disclosure intent of the Act, | am satisfied that redacting only the information that
| believe is not in the public interest to release will ensure that the intent of the Act is met
and will provide you with access to the majority of the information held by CMTEDD
within the scope of your request.

Charges

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges are
waived for this request.

Online publishing — Disclosure Log

Under section 28 of the Act, CMTEDD maintains an online record of access applications
called a disclosure log. Your original access application and my decision in response to
your access application will be published in the CMTEDD disclosure log. Your personal
contact details will not be published.

You may view CMTEDD disclosure log at https://www.cmtedd.act.gov.au/functions/foi.

Ombudsman Review

My decision on your access request is a reviewable decision as identified in Schedule 3 of
the Act. You have the right to seek Ombudsman review of this outcome under section 73
of the Act within 20 working days from the day that my decision is published in CMTEDD

disclosure log, or a longer period allowed by the Ombudsman.

We recommend using this form Applying for an Ombudsman Review to ensure you
provide all of the required information. Alternatively, you may write to the Ombudsman:

The ACT Ombudsman
GPO Box 442
CANBERRA ACT 2601

Via email: actfoi@ombudsman.gov.au

ACT Civil and Administrative Tribunal (ACAT) Review

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman
review, you may apply to the ACAT for review of the Ombudsman decision. Further
information may be obtained from the ACAT:

ACT Civil and Administrative Tribunal
Level 4, 1 Moore St

GPO Box 370

Canberra City ACT 2601

Telephone: (02) 6207 1740

http://www.acat.act.gov.au/




Should you have any queries in relation to your request please contact me by telephone
on 6207 7754 or by email at CMTEDDFOI@act.gov.au.

Yours sincerely

Katharine Stuart
Information Officer
Chief Minister, Treasury and Economic Development Directorate

12 January 2023





















There is a clear written expressions that there is a direct suggestion the material
will influence, | suggest unduly, the Canberra Creative industry
economic market.

| quote:--

"scope and potential of the creative industries in the ACT to identify the ACT'’s
competitive advantage and future opportunities for, and constraints fo,
growing jobs in this sector. The Organisation shall achieve this through a
sector-leading, interdisciplinary model of research and analysis, incorporating
extensive and inclusive consultation with the ACT creative industries.”

There is an implication that this research will have a market effect on the
"Creative Industries". This is very significant.

Further | contest what would be a rationale of "sector-leading”, what is
conduct that is "extensive” and "inclusive” in terms of creating output
research that suggests providing commercial in-market economic power
advantage. There are very significant Trade Practices issues that suggest
any recommendations being provided by such research.

Further, the entity conducting this report's development | contestis in a
direct conflict-of-interest position with staff members actively working in
the economy, having commercial vested business interests operating
within the University of Canberra--and are in-market participants.

Therefore the information collated and any related material that goes to the
creation or manufacture of a position of providing economic benefit to a
business, a person, needs to be divulged.

2. REQUEST ON CONTRACTING INFORMATION

In this context | also ask for the contracting and other related detail that the ACT
Government has asked for, or is holding, to do research expressed in the
University of Canberra Annual Report (below) and was recently promoted by

an employee of the University of Canberra, who recently promoted the
research currently conducted at Dairy Road, on the 'creative industries’'.









It was not my understanding that ArtsACT, within the directorate, had much to do with
the 'commission’. You had indicated and admitted to this in your email to me that that
was the case. lrrespective, | do now ask to be provided this information.

, from the University of Canberra, has promoted and delivered an event
with this research information to a business group via the Molonglo group of businesses
at Dairy Road. Tt 1s quite unsatisfactory that this has happened without other entities,
pracititioners with other interests in the trade economic space be provided with the same
opportunity. And more to the point interigate the research. T would now request the
material research that has been developed, as per the first initial and original request.
The below is extracted from the UC Annual Report.

If businesses at the Dairy Road precinct have had an opportunity to examine the
commission, get a detailed session of the findings and make enquiries, then I request the
report at minimum.

I do not need the ABS information, you had indicated, as | already have up to date
primary information about the sector from this entity.

Can | please get a response to my request by Wedesday; to ascertain what further steps,
if needed, I need to take to get the material in question,

Sincerely

I am requesting access to CMTEDD commissioned research on the ACT Creative
Industries in the ACT. This research, 1 understand, was conducted by the University of
Canberra.
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Since the much-appreciated workshop on September 9 we have been reworking the document to reinsert clear
recommendations linking back to the robust evidence base that we have built. As you are aware, we can now
undertake and integrate an analysis of the recently released 2021 census data, as well as some possibilities that
have arisen with the 6 digit table builder capability (eg. like select city data for a couple of the key data sets you
asked for). We are excited that we can provide you with this more recent analysis of the ACT creative industries than
the 2016 census data enabled, as part of our partnership and beyond the scope of our original contract.
All three of us agree that we will need until 16 December to produce this fully integrated final draft, which will
include graphs, tables and some design elements. This would mean that you would no longer receive a Part A (which
is a revision of the first draft) on November 30, and then a Part B (analysis of new 2021 data and First Nations data)
which, in the proposed contract, would be submitted as part of an integrated 31 January final draft as, we assume,
you would also like the opportunity to provide feedback on this data set too.

This is also in line with our reporting obligations back to UC as the 50/50 financial partner on this project.

* We will reinsert clear recommendations backed by a robust evidence base, and this is currently in train.
* We will ensure the report contains an Analysis of First Nations participation in the ACT Creative Industries
by:
- Providing a first phase environmental scan on available data about First Nations participation in the
creative industries in the Territory within the context of relevant city and state level strategies and
policies (the use of the term ‘available data’ here implying census data).
- Including feedback provided by First Nations practitioners from a community roundtable
conducted by the University (including the observations made by the facilitators of that roundtable}.
We appreciate the acknowledgement of the pandemic restrictions on First Nations engagement during the original
term of the report. As we have previously flagged and as is required of all UC projects involving First Nations
engagement, there is a clear requirement that such projects be First Nations led. As part of our partnership, we
sought direction from the ACT Aboriginal and Torres Strait Islander Arts Network through artsACT’s Assistant
Director for Aboriginal and Torres Strait Islander Cultural Arts Engagement. The event was facilitated by a young
female ACT First Nations artist, and was closed to non-First Nations people.

We will provide an analysis of the First Nations 2016 census data, and a 2021 update of this analysis, including more
data on First Nations occupations and the industries within which they work to contribute to our knowledge about
First Nations participation. 2% of responses from our survey and 6% of our interviewees are from Aboriginal and
Torres Strait Islander people, which is commensurate with, or above, the ACT Aboriginal and Torres Strait Islander
proportion of creatives in the ACT, and we can ensure that this data is better represented in the Report. We will also
incorporate feedback received from the facilitators of the First Nations-led community roundtable.

With the provision of this more detailed First Nations participation data, along with the integration of 2021 First
Nations data, we will again require until 16 December to do this.

. We will provide an Executive Summary to aid navigation of the full report.
. We will provide the Final Version on 31 January 2023, or 30 days after receiving feedback from you,
incorporating any feedback received and final formatting of the text.

Acknowledging that one reason for requiring an extension on this project has been delays in receiving agreed upon
directives based on feedback from the Steering Committee (and additionally acknowledging that neither yourself
nor Glen were members of this Committee during the period in question), we would flag that depending on the
timeliness and nature of the feedback received following our requested 16 December submission extension we
would require up to 30 days to incorporate this feedback and undertake final formatting of the text. This is
predicated on the assumption that feedback can take up to 30 days to receive. We would therefore flag that the final
submission date of 31 January 2023 needs to be flexible enough to take this into account, hence the suggested
addition of “or 30 days after receiving feedback from you’.

Once again, I'd like to thank you for your ongoing support and appreciation of our work to date We are very
much looking forward to working with yourself and colleagues across B&I on the finalisation of this partnered report

and do hope our suggestions for amendment can be enacted.

Many thanks
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This email, and any attachments, may be confidential and also privileged. If you are not the intended
recipicent, please notify the sender and delete all copies of this transmission along with any attachments
immediately. You should not copy or use it for any purpose, nor disclose its contents to any other person.
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UC Analysis of Arts and Cultural Activities in the ACT - artsACT Feedback

QOverarching Comments

The data split of the arts and cultural domains from the broader creative industries domains is
extremely useful and will assist to inform the development of actions and KPIs under the Arts
Statement of Ambition. Going forward it will provide a good baseline to measure outcomes.
There is a preference from artsACT that the Analysis provides findings, rather than
recommendations, that are strongly supported by the data. This will better assist in the
development of the policy and understanding strengths and gaps.

The recommendations as they stand {noting preference to move to findings) would benefit with
further refinement and condensing, there are currently too many. There is some inconsistency
in the detail provided for each of the recommendations, some are broad policy statements
some are very specific actions. Some of the recommendations are considered to be a bit
prescriptive of the creative process and pathways.

One of the objectives was to undertake an environmental scan on available data about First
Nations participation in the creative industries in the ACT. Will this be part of the overarching
report and was it not possible to include this in the breakdown of the arts and creative
domains?

Feedback on the Recommendations

Recommendation 1: Strategic investment in the arts will result in jobs growth.

This more a statement rather than recommendation. Data about arts business growth and
creative intensity would be useful in crafting a finding to suppert and encourage strategic
investment. Are you able to extrapolate what that growth could be and is it across all art
domains? How many jobs over what years?

Recommendation 2: Enabling and incentivising Artists to become Embedded Creatives will foster
cross-sectoral innovation and encourage jobs growth.

Noting that the qualitative data that indicates “some artists do not want portfolio careers’ this
could use some further context to support.

It is unclear how would this impact on individual practices and outcomes or is this being viewed
as something separate.

Need to ensure that these embedded opportunities are reciprocal and benefit the artists and
their artistic practice as well as the institutions that they will serve. It may be better crafted to
focus on businesses understanding the benefits of creative skills, thinking and leadership
through employment of creative practitioners.

What is meant by innovation in this context?

Recommendation 3: Invest in low-cost venues for artists informed by the concentrations of Arts
practice already existing in districts across Canberra.

Asserts that artists want the ability to occupy spaces that aren’t flash that give more autonomy.
Does your data and survey information provide enough veracity to make this claim for the
sector and that there is a gap in different types of spaces.
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Recommendation 4: Invest in Artists and their Careers alongside investment in arts organisations
and venues.

» The link to arts organisations suggests that this recommendation is about residencies. This
could benefit with more analysis from the data on how supporting development of practice
contributes to the economy and culture and why Government (taxpayers) should be investing in
artists and creative practitioners for 2 to 3 years. What should be the expected outputs.

Recommendation 5: Value and Incentivise Artists’ Portfolio Careers

s  Further practical detail on ‘value’ and a ‘suite of incentives’ would be helpful. Could benefit with
a more direct link to data. Could also combine with Rec 2 and 7 to have a comprehensive
finding on versatile career paths.

Recommendation 6: Map the current pathways for the arts disciplines of the ACT with peak bodies
and/or individuals.

= A gaps assessment may be of benefit as well as identification of current pathways. What should
be the role of the sector, key organisations as well as education (tertiary and vocatienal) in this
space.

e  Potentially could result in being purely an academic exercise and won't assist in stimulating
connections or creative opportunities

Recommendation 7: Embed creativity and more arts practice in the curriculum for primary and
high-school students.

s Would be beneficial if this was linked to data on the benefits (jobs, health, well-being etc} of
early introduction to creativity in schools and benefits of engaging with professional artists.

Recommendation 8: Through the Canberra Region Joint Organisation strengthen the creative a
cultural tourism proposition.

¢ Afinding that provides an analysis on the economic contribution that arts and cultural tourism
makes to the local {and national) economy and projections of growth would assist this
recommendation.

Recommendation 9: Creation of a digital portal/’front door’ to reduce barriers for artists looking
to engage in projects, source funding and develop skills in the ACT,

=  Typically these types of projects have a short life and are often not up to date. artsACT,
Australia Council, Office for the Arts and state arts funding bedies provide infermation on arts
opportunities including funding. Key arts organisations also provide real time information on
opportunities related to their core business. It is not unreasonable that pecple seek a number
of sources to support their career.

Recommendation 10: Invest and leverage Arts workers to explore and develop pathway
opportunities for artists to work across the Creative Industries sectors (in a variety of domains as
well as become embedded in other sectors {e.g.: public service, Health , finance, construction)

&  This recommendation could be condensed with 2 and 7.



Recommendation 11: Co-ordinate scheduling between art events, festivals, exhibitions and

performances.

*  Less co-ordination more focus on leveraging off shared opportunities. The notion of small
Canberra, battling for same 100 people is gone and outdated.

Recommendation 12: Provide funding for a formal, independent, cross-disciplinary arts network
that is led by and for artists to steer growth.

¢  The Government has established the Minister’s Creative Council. Childers Group and the
Canberra Arts Action Group have been established by the sector. What is the rationale for
another group? Who would it be led by?
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