


 
Caution: This email originated from outside of the ACT Government. Do not click links
or open attachments unless you recognise the sender and know the content is safe.

From: CMTEDD FOI
To: CMTEDD FOI
Cc: CMTEDD FOI
Subject: CMTEDDFOI 2024-349 FW: Request for Access
Date: Friday, 1 November 2024 10:47:31 AM
Attachments:

OFFICIAL

 
 
From:  
Sent: Thursday, 31 October 2024 12:01 PM
To: CMTEDD FOI <CMTEDDFOI@act.gov.au>
Cc: 
Subject: Request for Access

 

 
Good morning,
 
Please see attached two separate letters seeking access to information under the
FOI Act.
 
Thank you.
 

 
 



To
FOI Coordinator, Information Access Team
Chief Minister Treasury and Economic Development Directorate
ACT Government
GPO Box 158
CANBERRA ACT 2601

Date
31 October 2024

Subject
Request for information - Block 12 and Block 13 Section 47 Fyshwick

1
To whom it may concern,

This letter sets out a request for access to information pursuant to Part 5 Division 5.1 Section 30 of the
Freedom of Information Act 2016 (the FOI Act). The table below identifies the specific documents in
relation to which access is sought.

Background

This application is made b
Block 11 & 12

Section 38 Fyshwick.

Blocks 11 & 12 Section 38 Fyshwick adjoins Block 12 Section 47 Fyshwick which adjoins Block 13
Section 47 Fyshwick.

On
Block 12 and Block 13 Section 47 Fyshwick (as is obligated by Condition 3 of DA202240586).

On
received a formal offer for the sale of the land.

In November 2022, a Freedom of Information request was made seeking access to the following:

The information requested relates to the direct sale application submitted by
Part Block 11 Section 47 Fyshwick (Application . The

information requested is relevant to the time period 29 August 2022 to 25 October 2022. The information
requested comprises the following:

● Copies of any documents (including drafts) being emails, meeting notes, file notes, briefing
papers, minutes, working papers, reviews, assessments, reports or other written items prepared
by Development and Implementation Strategic Projects EPSDD in relation to Application

within the relevant period.
● Copies of any documents (including drafts) being emails, meeting notes, file notes, briefing

papers, minutes, working papers, reviews, assessments, reports or other written items prepared
by other ACT Government entities in relation to Application within the relevant
period.

● Copies of any written communications or records of verbal communication between EPSDD and
UGL and/or Transport NSW in relation to Application within the relevant period.

● Copies of any documents (including drafts) being emails, meeting notes, file notes, briefing
papers, minutes, working papers, reviews, assessments, reports or other written items relating
specifically to the scope, objectives and time frames for the Executive inquiries in relation to
Application within the relevant period.
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This application was partially referred to Transport Canberra and City Services (TCCS).

In response, full access was granted to twenty six (26) EPSDD records, partial access was granted to five
(5) TCCS records and ten (10) EPSDD records and access was refused to one (1) EPSDD records.

The reason provided in the decision letter for refusing access to one (1) record was as follows:

I have decided to withhold access to document 37 from release. Document 37 relates to a draft document
that will be considered by the Minister and is being prepared as a basis for intended deliberations. It would
be contrary to the public interest to disclose the information given its deliberative nature and the works
have not yet been achieved. At this time, I am satisfied that the nondisclosure factor under Schedule 2,
2.2(a)(xvi) outweighs the factors favouring disclosure.

Request for access

Specific interest Access request

FOI 22/141361 Access to Document #37.

Two years have passed since this decision. A document that was ‘draft’
and ‘pending deliberations’ at that time does not have the same status
today, especially noting that the offer has now been received. In short,
the reasons for refusal of access in 2022 do not exist today.

26 October 2022 to
31 October 2024

All records prepared by or received by ACT Government officers,
specifically including those within:

● Chief Minister, Treasury and Economic Development
Directorate [including ACT Government Revenue Office and
ACT Government Valuation Office]

● Suburban Land Agency
● Environment, Planning and Sustainable Development

Directorate
● Environment Protection Authority

pertaining to between 26 Oct 2022 to 31 Oct 2024.

Specifically, but not limited to the following records:
● Internal meeting minutes
● Briefs to executive and / or ministers
● Reports procured through consultants e.g. valuation reports or

contamination reports
● ACT Valuation Office valuations

In all instances. Our use of the word records includes: meeting notes, file notes, records of conversations
(including Microsoft Teams chat log or equivalent digital communications print out), emails, letters, reports,
briefing papers and all related drafts / post it notes / mark ups which comprise editing, peer review or
internal sign off. For clarity, “or received by” includes from any other person employed by the ACT
Government, advisors to Government, ACT Government Solicitors and 3rd parties.

The applicant does not seek access to its ‘Own Records’. ‘Own Records’ meaning:
● Emails already exchanged with the applicant; and
● Documents already submitted and/or received by the applicant.
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As this matter required third party consultation, the decision due date was extended by 
15 working days, in accordance with section 40(2) of the Act.  

Therefore, a decision is due by 10 January 2025. 

Decision on access 
The information provided are the documents held by CMTEDD, except for information 
that may be held by ACT Revenue Office, who I understand have responded to you 
separately. 

Searches of CMTEDD records have identified five documents within the scope of your 
request.  

I have decided to grant partial access to three documents and full access to two. 

The records identified as relevant to your application are listed in the schedule enclosed 
at Attachment A. This provides a description of each document that falls within the scope 
of your request and the access decision for each of those documents. 

Release of documents  
The information being released to you is provided at Attachment B. 

Statement of Reasons  
In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below. In reaching my access decisions, I have taken the following into account: 

• the Act 

• the information that falls within the scope of your request 

• Human Rights Act 2004 

As a decision maker, I am required to determine whether the information within scope is 
in the public interest to release. To make this decision, I am required to: 

• assess whether the information would be contrary to public interest to disclose as 
per Schedule 1 of the Act. 

• perform the public interest test as set out in section 17 of the Act by balancing the 
factors favouring disclosure and factors favouring non-disclosure in Schedule 2 of 
the Act. 

Public Interest Test  

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interests lies. As part of this process I must consider 
factors favouring disclosure and non-disclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

 

 



Schedule 2: Factors to be considered when deciding the public interest. 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure (Section 2.1) 

• Section 2.1(a)(ii) - contribute to positive and informed debate on important issues 
or matters of public interest.  

• Section 2.1(a)(iii) - inform the community of the government’s operations, 
including the policies, guidelines and codes of conduct followed by the government 
in its dealings with members of the community.  

• Section 2.1(a)(viii) - reveal the reason for a government decision and any 
background or contextual information that informed the decision. 

I have placed substantial weight on the above factors favouring disclosure. The release of 
this information can reasonably be expected to provide you background or contextual 
information on the decision made by the ACT Government relating to the property in 
Fyshwick. 

I am satisfied that these factors favouring disclosure carry some weight. However, these 
factors are to be balanced against the factors favouring  
nondisclosure. 

Factors favouring nondisclosure (Section 2.2)  

• Section 2.2(a)(ii) - prejudice the protection of an individual’s right to privacy or any 
other right under the Human Rights Act 2004. 

When considering this information against the factors favouring nondisclosure, I am 
satisfied that the protection of an individual’s right to privacy is a significant factor. The 
individuals identified in the information being released to you did not provide their 
consent to release their personal information. These individuals are entitled to expect 
that the personal information they have supplied as part of this process will be dealt with 
in a manner that protects their privacy.  

Having applied the test outlined in section 17 of the Act and deciding that release of 
personal information contained in the documents is not in the public interest to release, I 
have chosen to redact this specific information in accordance with section 50(2). Noting 
the pro-disclosure intent of the Act, I am satisfied that redacting only the information that 
I believe is not in the public interest to release will ensure that the intent of the Act is met 
and will provide you with access to the majority of the information held by CMTEDD 
within the scope of your request.  

Charges 
Processing charges are not applicable for this request because the number of pages 
released to you is below the charging threshold of 50. 

Online publishing – Disclosure Log 
Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. 



Your original access application and my decision will be published on the CMTEDD 
disclosure log. Your personal contact details will not be published. 

Ombudsman Review 
My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is provided to you, or a 
longer period allowed by the Ombudsman.   

We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman 
at:  
 

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 
Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  

http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact the CMTEDD FOI 
Team by telephone on 6207 7754 or email CMTEDDFOI@act.gov.au.  

Yours sincerely 

 
Emma Hotham 
Information Officer 
Chief Minister, Treasury and Economic Development Directorate 

10 January 2025 












































