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Dear Ms Haythorpe and Ms Donaghy
I am writing to you to provide a submission into the Review of the Public Interest
Disclosure Act 2012 (the PID Act).
Under the PID Act, my functions include the provision of advice, monitoring public
interest disclosures, reviewing investigations, ensuring appropriate outcomes and
co-ordinating related education and training programs. Section 25 of the PJD Act,
provides that investigating entities must keep me informed about all disclosures.
It is timely to review the PIO Act following the passage of the Integrity Commission Act
2018. This is an opportunity to consider the effectiveness of the PID Act and the
intersection with the Integrity Commission Act 2018 and how they will work in practice.
I have attached my submission into the Review of the PID Act.
If further information is needed on any aspects of my submission or if you would like to
discuss in more detail, please let me know.
Yours sincerely
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The role of the ACT Public Sector Standards Commissioner (PSSC) includes oversight of
disclosures made under the Public Interest Disclosure Act 2012 (PIO Act). My office plays a
key monitoring role by virtue of section 25 of the PID Act, whereby investigating entities are
required to inform my office of the progress and outcome of an investigation of a discfosu re,
any referral to another entity or the chief police officer, action taken or proposed to be
taken in response to disclosable conduct, or decisions not to investigate or to end an
investigation.of a disclosure.
In performing th is oversight role, my office has identified certain patterns with respect to the
assessment and reporting of alleged disclosures received by the various public sector entities
within the ACT that merit consideration as part of the current Review. These patterns stem
from a misunderstanding on the part of disclosers and/or disclosure officers, concerning the
nature and definition of disclosable conduct as defined by the PIO Act.
While the object of the Pl O Act is to promote the public interest by providing a safe way for
people to make public interest disclosures, and to ensure such disclosures are properly
investigated and dealt with, the meaning of disclosable conduct is often misinterpreted with
respect to the seriousness of the matters raised.
In general terms, the PIO Act defines "disclosable conduct" as conduct which is either a
crlminal offence or would give reasonable grounds for disciplinary action to the extent that a
person would have their employment terminated or their contract for services terminated;
or be either maladministration by a public official to the extent that a person's interests are
adversely and substantiated affected; be a substantial misuse of public funds; or pose a
specific danger to public health or the environment. In other words, the PIO Act seeks to
address the most serious examples of misconduct or maladministration by public officials,
and at the same time, protect people reporting such matters and ensure they are treated
respectfully.
However, the meaning of "disclosable conduct" can be construed in many ways, resulting in
allegations being made under the PID Act which relate to minor grievance·s amongst
individuals or dissatisfaction over managerial decisions. This manifests in some confusion as
to whether allegations or complaints actually qualify as public interest disclosures under the
Act, at times leaving investigating entities unsure about their investigative and reporting
obligations, and disclosers with unrealistic expectations concerning the handling of their
complaints.
A question that commonly arises is when does a disclosure become a public interest
disclosure under the Act? Is it when a person makes a complaint claiming it to be a public
interest disclosure, or is it when a disclosure officer makes an initial assessment and declares
the matter to qualify as disdosable conduct and therefore covered under the PIO Act, or is it
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when the investigating entity has completed their investigation and determined that the
complaint is a valid public interest disclosure (or not)? When misunderstandings arise, it can
result in dissatisfaction by disclosers when matters are not handled as they anticipated; and
confusion on the part of disclosure officers and investigating entities as to the appropriate
handling of a matter.
A review of how the Act presents and defines disclosable conduct and what elements
constitute a public interest disclosure would be helpful in reducing the risk of
misunderstanding which has occurred in relation to this central element of the current
legislation.
Other issues arising include:
•

Entities focus on assessing whether a complaint meets the definition of disclosable
conduct, rather th an addressing the substance of the matter which may still benefit
from separate review or investigation - it may be helpful for the PIO legislation to
recognise this;

•

Misunderstanding of section 20 of the Pl D Act, as it is frequently applied to matters
not deemed to be public interest disclosures.

Section 32 of the PID Act 2012 requires me to issue guidelines about the way in which public
sector entities deal with public interest disclosures. To address some of the shortcomings
identified above, in May 2019, I issued revised guidelines for use by the ACT public sector
and to assist Members of the Legislative Assembly. These guidelines are intended to provide
a clearer understanding of requirements ofthe PID Act. ln the context of this revision, a new
part was added to the Guidelines (Part 3), to assist Members of the Legislative Assembly to
deal with disclosures made to them under the Act. The issuing of guidelines is considered a
useful mechanism to provide additional information to public sector entities and it is
recommended that this legislative power remain within the PID Act.
Further, section 33 of the Act requires the head of each public sector entity to make
procedures for the entity for dealing with public interest disclosures. These procedures
must be consistent with the Commissioner's guidelines issued under section 32. The.
requirements for guidelines and entity procedures under section 32 and 33 of the Act
provides the basis for a consistent process and approach for handling public interest
disclosures across the ACT public sector. There may be scope to streamline the existing
approval provisions in the Act or provide for the public sector entities to adopt the
guidelines, without a mandatory legislative requirement for public sector entities to develop
procedures.

Issues arising from the Integrity Commission Act 2018:
The interaction between the PID Act and the Integrity Commission Act 2018 (IC Act)
necessarily requires some consideration.
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The definition of corrupt conduct under the Integrity Commission Act 2018 and the definition
of discfosable conduct in the PID Act are similar in many ways (although organised
differently). It would be beneficial if the review considered the impact of this, particularly in
relation to how entities will handle disclosures and their mandatory notifications obligations
under the IC Act and the PID Act.
There will also need to be consideration of how entities will be able to disclose PIDs to the
Integrity Commission and whether they will be handled and/or investigated under the JC Act
or the PID Act. The Victorian Protected Disclosure Act 2012 may be a useful guide in this
regard.
The PJD Act will be amended by the IC Act (on 1 December 2019 or another day fixed by the
Minister) to include the Integrity Commissioner as a 'disclosure officer'. There is a question
whether further consequential amendments may be needed for this amendment to operate
effectively.
Relationships between integrity bodies in the ACT

It appears that the legislative functions of my office and the Integrity Commissioner will
regularly intersect in relation to receiving and investigating public interest disclosures.
Section 25 of the Pl D Act requires the investigating entity of a pub lie interest disclosure to
keep me informed on the progress and outcome of the investigation. This may require some
careful consideration to avoid any overlap of statutory roles and responsibilities when the
investigating entity is the Integrity Commissioner. It is important that public sector
employees and members of the community have a clear understanding of our roles.
In addition, with the definition of corrupt conduct being extended to include a serious
disciplinary offence and serious misconduct (using the definition under the Fair Work
Regulations 2009), it is likely that there will be some overlap and uncertainty in relation to
determining whether my office or the Integrity Commission has the jurisdiction to
investigate serious misconduct in the workplace; and the means for overcoming which entity
should most appropriately investigate such cases.
More broadly, there is also potential for duplication of effort across my office, the Auditor..:
General, Ombudsman and the Integrity Commissioner in the handling of matters. There will
need to be protocols developed (as explained below) to provide clarity for complainants,
public sector bodies and public employees on the roles and responsibilities of each integrity
body and where to report corrupt conduct, misconduct and other sensitive complaints. The
Victorian Independent Broad-based Anti-Corruption Commission has prepared some helpful
resources in relation to their integrity bodies, and the Northern Territory Independent
Commissioner Against Corruption may also be a useful contact.
lt is noted that the IC Act requires the Integrity Commission.to work co-operatively with my
office and other integrity bodies, and there are legislative provisions for entering into an
arrangement or memorandum of understanding to facilitate this requirement.
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My office welcomes the opportunity to establish some protocols with the Ombudsman,
Auditor-General and Integrity Commissioner on how we can work together to meet the
legislative responsibilities in the management of public interest disclosures.
Immunity from liability- Contempt of the Assembly

It would be beneficial for the review to consider the purpose behind section 3S(a)(iv) of the
PID Act, which addresses contempt of the Assembly, and whether it is still necessary in its
current form. Section 35 provides that if a person makes a public interest disclosure, the
disclosure is not a breach of confidence, professional etiquette or ethics, professional
conduct or a contempt of the Assembly. These are protections for disclosers.
Immunity from liability provisions were considered as part of the Integrity Commission Bill. It
appears that section 270 of the Integrity Commission Bill (Exposure Draft)1 was replicated
from section 35 of the PID Act.
The Office of Legislative Assembly (OLA), in their submission2 to the Select Committee on
Independent Integrity Commission 2018 noted that that clause 270(a){iv) of the
Government's Integrity Commission exposure draft bill explicitly derogated from the
Assembly's contempt power thereby 'affect(ing] the law relating to the privileges of ... the
Assembly'.
The final Integrity Commission Bill 2018 (tabled in the Assembly in November 2018) was
amended to remove the derogation of the Assembly's contempt power. However, it is useful
to note that section 35(a){iv) remains in the PIO Act, so the issue raised by the OLA about the
derogation of the Assembly's contempt power still exists in relation to the PID Act. Against
this background, the immunity from liability section needs to be reviewed with regard to
subsection 35(a)(iv), to provide consistency between the PID Act and the re Act on this issue.

1

Integrity Commission Bill 2018 {Exposure Draft}, July 2018,
https://www.legislation.act.gov.au/View/ed/db 58675/current/PDF/db 58675.PDF

2

Office of Legislative Assembly Submission to the Select Committee on Independent Integrity Commission
2018 (September 2018), https://www.parliament.act.gov.au/ data/assets/pdf file/0005/12448 76/09-Offi ce
of-the-Legislative-Assem bly. pdf
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