




 

Authority 

I am an Information Officer appointed by the Director-General of CMTEDD under section 
18 of the Act to deal with access applications made under Part 5 of the Act. 

Timeframes 

In accordance with section 40 of the Act, CMTEDD is required to provide a decision within 
30 working days of the access application being received. Following on from third party 
consultation, the due date for a decision is now 21 November 2023. 

Decision on access 

Searches were completed for relevant documents and ten documents were identified 
that fall within the scope of your request. This includes documents and email 
correspondence within scope of points 1-4, 6, and 8 of your request. The business area 
failed to identify any information within scope of points, 5, 7 and 9 of your request. 

I have included as Attachment A to this decision the schedule of relevant documents. This 
provides a description of the documents that fall within the scope of your request and the 
access decision for each of those documents. 

I have decided to grant partial access to six documents relevant to your request and 
refuse access to four documents as I consider them to contain information that would, on 
balance, be contrary to the public interest to disclose under the test set out in section 17 
of the Act.  

My access decisions are detailed further in the following statement of reasons and the 
documents released to you are provided as Attachments B to this letter. 

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below.  

Statement of Reasons  

In reaching my access decisions, I have taken the following into account: 

• the Act; 
• the scope of your requested information; 
• third party consultation; 
• the content of the documents that fall within the scope of your request. 

Exemptions claimed  

My reasons for deciding not to grant access to the identified documents and components 
of these documents are as follows: 

Information that would, on balance, be contrary to the public interest to disclose under 
the test set out in section 17 of the Act 

Public Interest 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process, I must consider 
factors favouring disclosure and nondisclosure. 

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 



to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

(iii) inform the community of the government’s operations, including the policies, 
guidelines and codes of conduct followed by the government in its dealings with 
members of the community. 

(viii) reveal the reason for a government decision and any background or 
contextual information that informed the decision. 

(xiii) contribute to the administration of justice generally, including procedural 
fairness. 

I have placed substantial weight on the above factors favouring disclosure. The release of 
this information can reasonably be expected to provide some background and context 
into the administration and decision-making process relating to the operation of an 
asphalt process plant, and the handling of complaints from the community. 

I am satisfied that these factors favouring disclosure carry some weight. However, these 
factors are to be balanced against the factors favouring nondisclosure.  

Factors favouring nondisclosure in the public interest: 

(a) disclosure of the information could reasonably be expected to do any of the following: 

(ii) prejudice the protection of an individual’s right to privacy or any other right 
under the Human Rights Act 2004. 

(ix) prejudice the flow of information to the police or another law enforcement or 
regulatory agency. 

(xi) prejudice trade secrets, business affairs or research of an agency or person. 

Having reviewed the documents, I consider the protection of an individual’s right to 
privacy is a significant factor. I place significant weight on the right to privacy of 
employees of Capital Asphalt, and their right to have their personal information 
protected. I have decided that their right to privacy in relation to their personal 
information has a higher weighting not to disclose, than the public interest has in 
disclosing this information. Whilst I note that details of the business operating the asphalt 
plant in question, are known to you, I am also of the view that disclosure of employee 
names and contact information could prejudice their individual rights to privacy under 
the Human Rights Act 2004. This reasoning has also been applied to the privacy and 
security of information relating to other third parties engaged in works with  
Capital Asphalt.  

Schedule 2 section 2.2(a)(xi) allows for government information to be withheld from 
release if disclosure of the information could reasonably be expected to prejudice the 
trade secrets, business affairs or research of an agency or person. I note that the 
disclosure of a large quantity of the documents in scope, could potentially cause damage 
to the business’ reputation and impact the competitive commercial activities of the 
business. These materials contain information about their business and internal 



processes, procedures, risk management plans, and responses to compliance activities. 
This is a serious issue and I weight this provision substantially. 

The Act provides under Schedule 2 section 2.2 (ix) that information can be withheld if 
disclosure could prejudice the flow of information to a regulatory entity. Businesses 
working with Access Canberra have the right to expect that their business affairs will not 
be prejudiced by participating in regulatory activities in cooperation with a government 
agency. Businesses provide their information to government authorities and entities in 
good faith and if confidentiality is not maintained businesses may be prejudiced and be 
less willing to participate in future exercises. While a concern, I weight this provision 
moderately. 

Having applied the test outlined in section 17 of the Act and deciding that release of some 
of the information contained in the documents is not in the public interest to release, I 
have chosen to redact this specific information in accordance with section 50(2). Noting 
the pro-disclosure intent of the Act, I am satisfied that redacting only the information that 
I believe is not in the public interest to release will ensure that the intent of the Act is met 
and will provide you with access to the majority of the information held by CMTEDD 
within the scope of your request.  

Charges 

Processing charges for this request have been waived.  

Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application and my decision will be published 
on the CMTEDD disclosure log. Your personal contact details will not be published. You 
may view CMTEDD disclosure log at 
https://www.cmtedd.act.gov.au/functions/foi/disclosure-log-2023 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day of my decision, or a longer period allowed 
by the Ombudsman.   

We recommend using this form Applying for an Ombudsman Review to ensure you 
provide all of the required information.  Alternatively, you may write to the Ombudsman:  
 

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT:  



 
 
ACT Civil and Administrative Tribunal 
GPO Box 370 
CANBERRA ACT 2601 
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact the CMTEDD FOI 
team by telephone on 6207 7754 or email CMTEDDFOI@act.gov.au.  

Yours sincerely, 
 

 
Emma Hotham 
Information Officer 
Chief Minister, Treasury and Economic Development Directorate 
20 November 2023 
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