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The passage of the Integrity Commission Act 2018 (ACT) and the imminent commencement of
activity by the Integrity Commission make t imely a review of the Public Interest Disclosure Act 2012
(ACT) (the PID Act) as recommended by the Select Committee on an Independent Integrity
Commission 2018 - not only to consider the interaction between those two Acts, but also more
broadly.
While no doubt there are many other issues that the review should consider within its terms of
reference, there is one in particular which I wish to raise in this submission.
It goes without saying that governments and their agencies should be transparently accountable to
the communities they are elected to serve. There are numerous mechanisms commonly used to
advance and facilitate that accountability, including parliamentary inquiries, freedom of information
rights, auditor-general reviews, etc. None of these are, however, infallible.
Sometimes, the only way true accountability may be insured is when a government insider " blows
the wh istle" and publicly disseminates otherwise hidden information or documents. Appropriate
protection for genuine "whistleblowers" in respect of disclosures they make (both internally to
government and externally to parliamentarians or to the public via journalists) is thus an important
safeguard for the community interest in the integrity of government.
At the same time, there can be legitimate reasons why it is in the public interest for some
government information to rema in publicly unavailable. These include protecting national security
or personal privacy, and ensuring the effectiveness of law enforcement methodologies.
There is thus a need for a delicate balance to be struck between information security and
whistleblower protection. This is no easy task. Allowing government claims to information
protection to too readily override the ability of a whistle blower to release information simply
creates an opportunity for corruption and abuse contrary to the public interest. Equally, protecting
whistleblowers too readily may detrimentally affect community interest through inappropriate
disclosure of information that should remain protected.
Phillip Moss reports, in the Commonwealth context:
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The experience of whistleblowers under the PIO Act is not a happy one. Few individuals who
had made P/Ds reported that they felt supported. Some felt that their disclosure had not
been adequately investigated or that their agency had not adequately addressed the conduct
reported. Many disclosers reported experiencing reprisal as a result of bringing forward their
concerns.
In extreme cases, including some of current controversy, a person claiming to be a bona fide external
whistleblower is prosecuted for breaching their obligations of confidentiality or is otherwise liable to
civil or criminal liability. There are no winners in these circumstances :
•

while prosecution or other action may be successful, the public interest has
nevertheless been adversely affected by the disclosure of information that should
not have been released into the public domain; and

•

where prosecution or other adverse action fails, not only does the government
suffer embarrassment and potentially loss of public confidence but also the
whistle blower is subjected to at least stress and possibly other serious disadvantage
because of the action taken against them.

It is thus important to seek to ensure that both intending external whistleblowers and governments
are better able to ascertain in advance whether any proposed disclosure will be protected . In this
way, the intending whistleblower can take a better informed decision about the potentially
damaging consequences they may incur by making an external disclosure, and governments can take
better informed decisions about potential action they might take in response to such disclosure.
Part 7 of the PID Act offers, I believe, clear and adequate protection to genuine whistleblowers.
However, in my view, on key issues section 27 of the PID Act provides what are in practice
problematic grounds on which to decide who is or is not a genuine whistleblower. That is :
•

it provides little assistance to an intending whistle blower seeking to ascertain whether
their external intended disclosure will be protected; and

•

it provides little assistance to government in deciding whether prosecution or other
action might be successfully taken once external disclosure occurs.

In some cases, section 27 sets out purely factual grounds where parties can readily ascertain
whether or not disclosure is permitted and thereby protected - for example, whether the discloser
has been told certain things within prescribed time limits - paragraphs 27(1)(b) and (c).
But other provisions in section 27 call for what is often subjective and difficult judgment:
•

whether there has been a failure or refusal to investigate - paragraph 27(1)(a);

•

whether there is "clear evidence" of disclosable conduct - paragraph 27(1)(d)(ii); and
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•

whether there are "reasonable grounds" to believe that there would be a "significant
risk" of detrimental action if disclosure were made under section 15 or that such
disclosure would be "unreasonable in all the circumstances" - subsection 27(2).

I thus recommend that the present review should consider whether or not section 27 can be
amended to provide better guidance to parties and thereby avoid some of the controversy and
concern about allegedly inappropriate external disclosures.
In this context I believe the new Integrity Commission has a potentially valuable role to play. While
the Integrity Commission Act very appropriately amends the PID Act to declare the Integrity
Commission to be a "disclosure officer" for the purposes of section 11 of the PID Act, the role of the
Integrity Commission should not be limited to being merely an optional recipient of internal
disclosures.
Instead, the Integrity Commission should be seen to be at the head of the Territory's "integrity tree"
and not just as an equal with the other disclosure officers specified in section 11 of the PID Act.
After all, its remit extends to inquiring into allegations of corruption in each of the other bodies
listed therein .
Viewed in this way, I consider that the Integrity Commission as the pre-eminent integrity agency in
the Territory should replace the oversight role currently played by the Public Service Standards
Commissioner under Part 6 of the PID Act.
However, while that would in my view be a positive step, I do not think it would go far enough.
Instead, I believe there is considerable scope for the Integrity Commission to play a valuable role in
seeking to minimise the problems that arise from the subjective judgments called for under section
27 of the PID Act.
Conceivably, the PID Act could be amended to provide that protection under part 7 was available
only where the Integrity Commission certified that relevant preconditions in section 27 had been
met. However, I think this would be a retrograde step as exercise of that power would risk placing
the Commission in an adversarial position with the government and its agencies.
Conceivably also, the PID Act could be amended to enable the Integrity Commission to certify that
relevant preconditions in section 27 had not been met, thereby denying protection to an intending
whistleblower. Again, however, I think this would be a retrograde step as exercise of that power
would risk the Commission being seen by the public as a protector of the government and its
agencies, rather than as an independent investigator of them.
Instead, I propose that section 27 be amended to provide that protection under that section was
available only where the intending external whistleblower had first made an additional disclosure to
the Integrity Commission (i.e., in addition to any disclosure they may have made to any other
disclosure officer) and a prescribed period (of, say, 30 days) had expired since that disclosure was
made to the Commission. Under this regime, the role of the Integrity Commission within this period
would be to :
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•

examine whether appropriate investigation and action had been taken by the original
disclosure officer and, if not, to either direct the original disclosure officer to remedy their
omission or to itself take over investigation and action. Section 27 protection would then not
be available until those processes were concluded. In this way, the potential for external
disclosure due to inadequate internal action within government would hopefully be
minimised; and

•

where the Commission considered that the original disclosure officer had acted properly and
reasonably, enter into dialogue with the intending external whistleblower with a view to
allowing them to make a better informed decision about whether any external disclosure
they might decide to make despite the view of the Commission would be liable to be found
to be unprotected. For example, as an independent oversight body, the Commission might
be able to satisfy the intending whistleblower that their cynicism about or disbelief in the
processes of the agency about which they complain is unwarranted. While the Commission
would have no power to veto external disclosure or to deny protection, hopefully it's
standing as the Territory's pre-eminent and independent integrity agency would convince
otherwise unprotected whistleblowers that external disclosure was not warranted.

In either of the above scenarios, the risk of inappropriate external disclosure of government
information that should be protected and the prosecution of otherwise bona fide but misguided or
inadequately informed whistleblowers might be minimised, even if not eliminated. If so, that would
clea r, y be in the best interests of all.
esi te to contact me if you wish to discuss any aspect of the above .
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