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UNCLASSIFIED

Good morning

Our reference: FOI 20/10162

Please see the attached request (sent electronically to our Director-General yesterday).

The applicant has advised that they have also submitted the request to the Head of Service,
CMTEDD and requests circulation to any other relevant agencies. Given the subject matter (and
previous applications), | anticipate it will be most efficient if we streamline our processing out of
EPSDD. We may need to schedule time to discuss once initial assessment has been undertaken.
Kind regards

Genevra Donne | Director, Information and Knowledge Management

Environment, Planning and Sustainable Development Directorate | ACT Government

Phone: 02 620 54753 | Fax: 02 620 79313 | Email: genevra.donne@act.gov.au
Level 2, Dame Pattie Menzies House South Building | GPO Box 158 Canberra ACT 2601
www.environment.act.gov.au | www.planning.act.gov.au

Please consider the environment before printing this email

This email, and any attachments, may contain confidential information. If you are not the intended
recipient please notify the sender and delete all copies of this transmission along with any
attachments immediately. You should not copy or use it for any purpose, nor disclose its contents to
any other person.






ACT

Government

Chief Minister, Treasury and
Economic Development

Our ref: CMTEDDFOI 2020-043

FREEDOM OF INFORMATION REQUEST

| refer to your application under section 30 of the Freedom of Information Act 2016 (the
Act), received by the Chief Minister, Treasury and Economic Development Directorate
(CMTEDD) on 28 February 2020, in which you sought access to:

All documents both internally prepared and externally commissioned including reports,
correspondence, briefings and meeting notes/minutes that relate to:

e the approval process for the use of Aluminium Composite Cladding (ACP) as a
building product in the ACT;

e concerns raised about the use of ACP with the ACT Government;
e risk analysis regarding the use of ACP as a building product in the ACT;
e potential impacts and costs for owners and renters affected by ACP;

e potential impacts on the building industry and the ACT economy from the existing
ACP; and

e options developed and considered to ameliorate impacts on individual households
and the industry.

Authority

As an appointed Information Officer under section 18 of the Act, | am authorised to make
a decision on access or amendment to government information in the possession or
control of CMTEDD.

Timeframes

In accordance with section 40 of the Act, CMTEDD was required to provide a decision on
your access application by 30 March 2020 however, following on from an extension and
third party consultations, the due date is now 7 May 2020.

Chief Minister, Treasury and Economic Development
GPO Box 158 Canberra ACT 2601 | phone: 6207 7754 | www.act.gov.au



Decision on access

Searches were completed for relevant documents and 18 documents were identified that
fall within the scope of your request.

| have included as Attachment A to this decision the schedule of relevant documents. This
provides a description of each document that falls within the scope of your request and
the access decision for each of those documents.

| have decided to grant access in full to 10 documents and partial access to 6 documents
relevant to your request. | have decided to refuse access to 2 documents as | consider
them to be contrary to the public interest under section 1.2 and 1.6 of Schedule 1 of the
Act.

My access decisions are detailed further in the following statement of reasons and the
documents released to you are provided as Attachment B to this letter.

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions
is below.

Statement of Reasons
In reaching my access decisions, | have taken the following into account:

e theAct;
e the content of the documents that fall within the scope of your request;
e the Human Rights Act 2004.

Exemption claimed

My reasons for deciding not to grant access to the identified documents and components
of these documents are as follows:

Contrary to the public interest information under schedule 1 of the Act

One document that have been identified as being within the scope of your request is fully
composed of information that is considered to be contrary to the public interest
information under section 1.2 of Schedule 1 of the Act as it is information that is deemed
privileged under Legal Professional Privilege. This information can only be released if the
parties involved agree to waive that privilege. The parties have not waived privilege.

One document that has been identified as being within the scope of your request is
entirely composed of information that is considered to be contrary to the public interest
under section 1.6 of Schedule 1 of the Act as it is Cabinet information. Under section 1.6
of Schedule 1 of the Act, Cabinet information is exempt from release. The purpose of this
exemption is to maintain the confidentiality of the cabinet process and to uphold the
principle of collective ministerial responsibility. This exemption was discussed in The
Commonwealth v Northern Land Council [1993] HCA 24; (1993) 176 CLR 604 (21 April
1993). Paragraph 6 of the decision, states that:

... it has never been doubted that it is in the public interest that the deliberations
of Cabinet should remain confidential in order that the members of Cabinet may



exchange differing views and at the same time maintain the principle of collective
responsibility for any decision which may be made.

The document that you have requested falls within section 1.6 of the Act as it is
information which has been commissioned by the Cabinet to guide it in its decision
making and to assist it in its deliberations. It is therefore exempt from release under the
Act.

Information that would, on balance, be contrary to the public interest to disclose under
the test set out in section 17 of the Act

Public Interest

The Act has a presumption in favour of disclosure. As a decision maker | am required to
decide where, on balance, public interests lies. As part of this process | must consider
factors favouring disclosure and non-disclosure.

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute,
the term [public interest] derives its content from “the subject matter and the scope and
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test,
to be applied to determine whether disclosure of information would be contrary to the
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.

Taking into consideration the information contained in the documents found to be within
the scope of your request, | have identified that the following public interest factors are
relevant to determine if release of the information contained within these documents is
within the ‘public interest’.

Factors favouring disclosure in the public interest:

(a) disclosure of the information could reasonably be expected to do any of the following:

(xiii) contribute to the administration of justice generally, including procedural
fairness.

Having considered the factor above, | consider that the release of these documents may
promote open discussion of public affairs and enhance the government’s accountability
by allowing you to have a record of the process within Government to address the
cladding issue. | am satisfied that this factor favouring disclosure carries some weight.
However, this factor is to be balanced against the factors favouring non-disclosure.

Factors favouring nondisclosure in the public interest:

(a) disclosure of the information could reasonably be expected to do any of the following:

(ii) prejudice the protection of an individual’s right to privacy or any other right under
the Human Rights Act 2004.

When considering the documents and factors in favour of non-disclosure, | have
considered the personal information contained in the documents, including the names of
people outside of the ACT Government. | consider it unreasonable to release information
that could reasonably be expected to prejudice the privacy of a person or persons that



have been in contact with the ACT Government contained in the documents. | believe the
release of this information may prejudice the protection of these individuals’ right to
privacy or any other right under the Human Rights Act 2004. | am satisfied that this factor
favouring non-disclosure should be afforded significant weight as it relates to the
individuals’ privacy.

Having applied the test outlined in section 17 of the Act and deciding that release of
personal information contained in the documents is not in the public interest to release, |
have chosen to redact this specific information in accordance with section 50(2). Noting
the pro-disclosure intent of the Act, | am satisfied that redacting only the information that
| believe is not in the public interest to release will ensure that the intent of the Act is met
and will provide you with access to the majority of the information held by CMTEDD
within the scope of your request.

Charges

Processing charges are not applicable for this request because the number of pages being
released to you is less than the charging threshold which is 50.

Online publishing — Disclosure Log

Under section 28 of the Act, CMTEDD maintains an online record of access applications
called a disclosure log. Your original access application, my decision and documents
released to you in response to your access application will be published in the CMTEDD
disclosure log after 12 May 2020. Your personal contact details will not be published.

You may view CMTEDD disclosure log at
https://www.cmtedd.act.gov.au/functions/foi/disclosure-log-2020.

Ombudsman Review

My decision on your access request is a reviewable decision as identified in Schedule 3 of
the Act. You have the right to seek Ombudsman review of this outcome under section 73
of the Act within 20 working days from the day that my decision is published in CMTEDD

disclosure log, or a longer period allowed by the Ombudsman.

We recommend using this form Applying for an Ombudsman Review to ensure you
provide all of the required information. Alternatively, you may write to the Ombudsman
at:

The ACT Ombudsman
GPO Box 442
CANBERRA ACT 2601

Via email: actfoi@ombudsman.gov.au

ACT Civil and Administrative Tribunal (ACAT) Review

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman
review, you may apply to the ACAT for review of the Ombudsman decision. Further
information may be obtained from the ACAT at:



ACT Civil and Administrative Tribunal
Level 4, 1 Moore St

GPO Box 370

Canberra City ACT 2601

Telephone: (02) 6207 1740
http://www.acat.act.gov.au/

Should you have any queries in relation to your request please contact me by telephone
on 6207 7754 or email CMTEDDFOI@act.gov.au.

Yours sincerely,

Philip Dachs

Information Officer

Information Access Team

Chief Minister, Treasury and Economic Development Directorate

7 May 2020
































































































































