


From:

To: CMTEDD FOI

Subject: Freedom of Information request
Date: Sunday, 21 February 2021 7:16:20 PM

CAUTION: This email originated from outside of the ACT Government. Do not click links or open
attachments unless you recognise the sender and know the content is safe.

Please find online enquiry details below. Please ensure this enquiry is responded to within
fourteen working days.

Your details

All fields are optional, however an email address OR full postal address must be
provided for us to process your request. An email address and telephone contact
number will assist us to contact you quickly if we need to discuss your request.

Title:

First Name:

Last Name:
Business/Organisation
Address:

Suburb:

Postcode:
State/Territory:
Phone/mobile:

Email address:
Request for information

(Please provide as much detail as possible, for example subject matter and relevant
dates, and also provide details of documents that you are not interested in.)

All documents relating to the amendments made in 2020 to the
Work Health and Safety Act 2011 ACT ("the Act™) including but
not limited to:- - any briefings, correspondence or other
documents, including advice, between the relevant Minister
and/or the Minister's office and the WHS Commissioner during
the period 1 January 2020 to 31 December 2020; - any briefings,
correspondence or other documents, including advice, received
from the ACT Government Solicitor during the period 1 January
2020 to 31 December 2020; - any briefings, correspondence or
other documents between the Minister, Minister's office, or the
WHS Commissioner with other stakeholders or third parties in
relation to changes to the Act during the period 1 January 2020 to
31 December 2020; - any correspondence or documents received
requesting changes or advocating for amendments to the WHS
Act during the period 1 January 2020 to 31 December 2020, in
particular with a focus on the amendments allowing entry permit
holders the ability to record interactions when exercising their
right of entry.

| do not want to access

Under the Freedom of
Information Act 2016 |
want to access the
following document/s
(*required field):



the following
documents in relation
to my request::

Thank you.
Freedom of Information Coordinator






Decision on access

Searches were completed for relevant documentsand a large number of documents were
identified that fall within the scope of your request.

| have included as Attachment A to this decision the schedule of relevant documents. This
provides a description of each document that falls within the scope of your requestand
the access decision for each of those documents.

| have decided to grant access in full to 32 documents and partial access to 12 documents
relevant to your request as | consider themto contain information that would, on
balance, be contrary to the public interestto disclose under the test setout in section 17
of the Act.

| have decided to refuse access to numerous documents as | consider themto be contrary
to the public interest information under Schedule 1 sections 1.2 (Legal Professional
Privilege) and 1.6 (Cabinet Information).

My access decisions are detailed further in the following statement of reasonsand the
documents released to you are provided as Attachment B to this letter.

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions
is below.

Statement of Reasons
In reaching my access decisions, | have takenthe following into account:

e the Act;
e the content of the documents that fall within the scope of your request;
e the Human Rights Act 2004.

Exemption claimed

My reasons for deciding not to grant access to the identified documents and components
of these documents are as follows:

Contrary to the public interest information underschedule 1 of the Act

In processing this request, CMTEDD found numerous documents which were identified as
being within the scope of your requestthat contain information that was prepared for, or
that would disclose the deliberations of Cabinet. This information is considered to be
contrary to the public interest under section 1.6 of Schedule 1 of the Act and therefore
has been withheld from release. The primary purpose of the ‘cabinet exemption’is to
maintain the confidentiality of the cabinet processand to uphold the principle of
collective ministerial responsibility. This was discussed in The Commonwealth v Northern
Land Council [1993] HCA 24; (1993) 176 CLR 604 (21 April 1993). Paragraph 6 of the
decision, states that:

... it has never been doubted that it is in the public interest that the deliberations
of Cabinet should remain confidential in order that the members of Cabinet may



exchange differing views and at the same time maintain the principle of collective
responsibility for any decision which may be made.

In reviewing the documents, | consider they contain information which has been
developed as part of the Cabinet consideration process (s 1.6(1)(a)) or is directly related
to the deliberation and considerations of Cabinet (s 1.6(1)(d)). | am satisfied that release
of this information would disclose information which has not been ‘officially disclosed’. In
making this decision, | note the decision of Deputy President Forgie in Re Toomer and
Department of Agriculture, Fisheries and Forestry and Ors [2003] AATA 1301 who stated:

....deliberations are its thinking processes, be they directed to gathering
information, analysing information or discussing strategies. They remain its
deliberations whetheror not a decision is reached. [Cabinet’s] decisions are its
conclusions as to the courses of action that it adopts be they conclusions as to its
final strategy on a matter or its conclusions as to the manner in which a matter is
to proceed.

Accordingly, | have decided to withhold this information from release underthe Act.

There are also 43 documents that have beenidentified as being within the scope of your
requestare composed of information that is considered to be contrary to the public
interest information undersection 1.2 of Schedule 1 of the Act as it is information that is
deemed privileged under Legal Professional Privilege. This information can only be
released if the parties involved agree to waive that privilege. The parties have not waived
privilege.

Information that would, on balance, be contrary to the public interest to disclose under
the test setout in section 17 of the Act

Public Interest

The Act has a presumption in favour of disclosure. As a decision maker | am required to
decide where, on balance, public interests lies. As part of this process | must consider
factors favouring disclosure and non-disclosure.

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘usedin a statute,
the term [public interest] derives its content from “the subject matter and the scope and
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test,
to be applied to determine whetherdisclosure of information would be contrary to the
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.

Taking into consideration the information contained in the documents found to be within
the scope of your request, | have identified that the following public interestfactors are
relevant to determine if release of the information contained within these documents is
within the ‘public interest’.

Factors favouring disclosure in the public interest:

(a) disclosure of the information could reasonably be expected to do any of the following:

i) contribute to positive and informed debate on importantissues or matters of public
interest;



Having considered the factors identified as relevant in this matter, | consider that release
of the information, within the scope of the request, may contribute to positive and
informed debate on a matter of public interest and enhance the government’s
accountability. | am satisfied that this factor favouring disclosure carries significant
weight. However, this weight is to be balanced with the weight of factors favouring non-
disclosure.

Factors favouring nondisclosure in the public interest:

(a) disclosure of the information could reasonably be expected to do any of the following:

ii) prejudice the protection of an individual’s right to privacy or any other right under
the Human Rights Act 2004;

Having reviewed the documents, | consider that the protection of an individual’s right to
privacy, especially in the course of dealings with the ACT Governmentis a significant
factor as the parties involved have provided their personal information for the purposes
of working with the ACT Government. This, in my opinion, outweighs the benefit which
may be derived from releasing the personal information of the individual’s involved in this
matter.

Individuals are entitled to expect that the personal information they have supplied as part
of this process will be dealt with in a manner that protects their privacy. Considering the
type of information to be withheld from release, | am satisfied that the factors in favour
of release can still be metwhile protecting the personal information of the individuals
involved. | therefore weight the factor for non-disclosure more highly than the factor in
favour of releasein this instance. As a result, | have decided that release of this
information (email addressesand personal mobile phone numbers) could prejudice their
right to privacy under the Human Rights Act 2004.

Having applied the test outlined in section 17 of the Act and deciding that release of
personal information contained in the documents is not in the public interest to release, |
have chosento redact this specific information in accordance with section 50(2). Noting
the pro-disclosure intent of the Act, | am satisfied that redacting only the information that
| believe is not in the public interest to release will ensure that the intent of the Act is met
and will provide you with access to the majority of the information held by CMTEDD
within the scope of your request.

Charges

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges
are applicable for this request because the total number of pagesto be released to you
exceeds the charging threshold of 50 pages. However, the charges have been waived in
accordance with section 107 (2)(b) of the Act.

Online publishing— Disclosure Log

Undersection 28 of the Act, CMTEDD maintains an online record of access applications
called a disclosure log. Your original access application, my decision and documents
released to you in response to your access application will be published in the CMTEDD



disclosure log three days after the date of my decision. Your personal contact details will
not be published.

You may view CMTEDD disclosure log at https://www.cmtedd.act.gov.au/functions/foi.

Ombudsman Review

My decision on your access request is a reviewable decision as identified in Schedule 3 of
the Act. You have the right to seek Ombudsman review of this outcome under section 73
of the Act within 20 working days from the day that my decision is published in CMTEDD

disclosure log, or a longer period allowed by the Ombudsman.

We recommend using this form Applying for an Ombudsman Review to ensure you
provide all of the required information. Alternatively, you may write to the Ombudsman
at:

The ACT Ombudsman
GPO Box 442
CANBERRA ACT 2601

Via email: actfoi@ombudsman.gov.au

ACT Civil and Administrative Tribunal (ACAT) Review

Undersection 84 of the Act, if a decision is made under section 82(1) on an Ombudsman
review, you may apply to the ACAT for review of the Ombudsman decision. Further
information may be obtained from the ACAT at:

ACT Civil and Administrative Tribunal
Level 4, 1 Moore St

GPO Box 370

Canberra City ACT 2601

Telephone: (02) 6207 1740
http://www.acat.act.gov.au/

Should you have any queries in relation to your request please contact me by telephone
on 6207 7754 or email CMTEDDFOI@act.gov.au.

Yours sincerely

Philip Dachs

Information Officer

Information Access Team

Chief Minister, Treasury and Economic Development Directorate

21 April 2021






14 27-31 Email — RE: Proposed Government Amendment for inclusion in JLAB 13 Jul 2020 Full release N/A Yes
15 32-35 Email trail - RE: Proposed Government Amendment for inclusion in 13 Jul 2020 Full release N/A Yes
JLAB
16 36 Email — RE: Gov amendments to JACSD Bill — AV recording start date 15 Jul 2020 Full release N/A Yes
17 37 Email — RE: JLAB Govt amendment re EWSLA Bill 15 Jul 2020 Full release N/A Yes
18 38-39 Email — RE: Justice Legislation Amendment Bill 2020 15 Jul 2020 Full release N/A Yes
19 40-42 Ministerial Brief — to seek Ministers agreement to the proposed 16 Jul 2020 Full release N/A Yes
Government amendment
20 43 Letter from Minister Orr to Minister Rattenbury 16 Jul 2020 Full release N/A Yes
21 44-45 Email — RE: EWSLA Act — Govt Amendment 16 Jul 2020 Full release N/A Yes
22 46-47 Email — RE: JLAB Government Amendment 16 Jul 2020 Full release N/A Yes
23 48-49 Email — EWSLA Act — Govt amendment to JLAB 16 Jul 2020 Partial release Sch 2 52.2 (a)(ii) Yes
24 50-51 Email - EWSLA Act — Govt amendment to JLAB 16 Jul 2020 Full release N/A Yes
25 52-58 Email with attachment — Ministerial Brief 31 Jul 2020 Full release N/A Yes
26 59 Email — Request for commencement notice on Sections 105-108 of 24 Aug 2020 Partial release Sch 2 52.2 (a)(ii) Yes
EWSLA Act
27 60-61 Email — RE: Request for commencement notice on sections 105-108 of 20 Aug 2020 Partial release Sch 2 52.2 (a)(ii) Yes
EWSLA Act
28 62-65 Email trail - RE: Justice Legislation Amendment Bill 2020 — Update 20 Aug 2020 Full release N/A Yes
29 66-68 Email - Commencement notice EWSLA Act WHS right of entry — 4 Sep 2020 Partial release Sch 2 s52.2 (a)(ii) Yes
Signed by Minister Orr
30 69-70 Email — Signed WHS Right of Entry commencement notice 4 Sep 2020 Partial release Sch 252.2 (a)(ii) Yes
31 71 Email — WHS right of entry changes — confirmation of commencement 4 Sep 2020 Full release N/A Yes
32 72-73 Email — Draft letter to MBA 7 Sep 2020 Full release N/A Yes
33 74-75 Email — New WHS right of entry and filming powers commence 7 Sep 2020 Full release N/A Yes








































































































































































































































































































































































