


FREEDOM OF INFORMATION — ACCESS REQUEST

Pursuant to section 30 of the Freedom of Information Act 2016 (ACT), I,

, wish to make an application to access
government information from The Chief Minister, Treasury and Economic Development
Directorate (CMTEDD).

For the purposes of this request:

“‘Date Range” means 21 May 2020 to the date of provision of documents under this
request.

‘Documents” has the same meaning as in the Legislation Act 2001 (ACT).

“‘Rectification Order” means the rectification order issued to Victory Homes Pty Ltd
in relation to Block 11 Section 5 Bruce under section 38 of the Constructions
Occupations (Licencing) Act 2004 (ACT) by Daniel Curtin, Deputy Construction
Occupations Registrar, on 22 March 2019.

“Directorate Entities” means representatives of the Constructions Occupations
Registrar, The Chief Minister Treasury and Economic Development Directorate,
Access Canberra, Adam Pascoe, Douglas Farr or the Building and Planning
Compliance Team.

Access to the following documents is requested:

1. Any Documents relating to the Rectification Order or works at Block 11 Section
5 Bruce in the Date Range, including but not limited to:

a. Any communications between any Directorate Entities and any
representatives of Victory Homes Pty Ltd.

b. Any communications between any Directorate Entities and the Director
of Public Prosecutions.

c. Any consideration by any Directorate Entities as to whether action
should be taken under section 40 or 41 of the Constructions
Occupations (Licencing) Act 2004 (ACT).

2. Any Documents in the Date Range evidencing attempts by Directorate Entities

to enforce the Rectification Order or progress the works referred to in the
Rectification Order.

Please send a copy of the documents to the following email addresses



From: L ]

To: CMTEDD FOI
Cc:
Subject:

RE: 2021-355 FOI Request - Re Rectification Order against Victory Homes Pty Ltd - Block 11 Section 5
Bruce

Attachments: EOI request (08.12.2021).pdf

Dear Madan
Thank you for your time during our call this afternoon concerning the attached FOI request.

As discussed, first, we act forthe | The request for information

is by me on behalf of my client.

| trust the above is clear and of assistance, but please let me know if you wish to discuss things
further.







) ACT

Chief Minister, Treasury and
Economic Development Our ref: CMTEDDFOI 2021-355

FREEDOM OF INFORMATION REQUEST

| refer to your application under section 30 of the Freedom of Information Act 2016 (the
Act), received by the Chief Minister, Treasury and Economic Development Directorate
(CMTEDD) on 8 December 2021, in which you sought access to documents related to a
rectification order issued to Victory Homes Pty Ltd.

Specifically, you sought access to any documents related to the below scope from
21 May 2020 to 8 December 2021:

“1. Any Documents relating to the Rectification Order or works at Block 11 Section 5
Bruce in the Date Range, including but not limited to:

a. Any communications between any Directorate Entities and any representatives of
Victory Homes Pty Ltd.

b. Any communications between any Directorate Entities and the Director of Public
Prosecutions.

c. Any consideration by any Directorate Entities as to whether action should be taken
under section 40 or 41 of the Constructions Occupations (Licencing) Act 2004 (ACT).

2. Any Documents in the Date Range evidencing attempts by Directorate Entities to
enforce the Rectification Order or progress the works referred to in the Rectification
Order.”

CMTEDD consulted with the Director of Public Prosecutions (DPP) regarding part 1(b) of
the above request. The DPP confirmed that they do not hold any documents within the
scope of this request.

Authority

| am an Information Officer appointed by the Director-General of CMTEDD under
section 18 of the Act to deal with access applications made under Part 5 of the Act.

Timeframes

In accordance with section 40 of the Act, CMTEDD was required to provide a decision on
your access application by 17 January 2022 however, following third-party consultations
and the requested extension of five working days, the due date is now 8 February 2022.

Chief Minister, Treasury and Economic Development
GPO Box 158 Canberra ACT 2601 | phone: 6207 7754 | www.act.gov.au



Decision on access

Searches were completed for relevant documents and 49 documents were identified that
fall within the scope of your request.

| have included as Attachment A to this decision a schedule of relevant documents. This
provides a description of each document that falls within the scope of your request and
the access decision for each of those documents.

| have decided to grant partial access to 41 documents as | consider them to contain
information that would, on balance, be contrary to the public interest to disclose under
the test set out in section 17 of the Act. The remaining eight documents are exempt as
they are out of scope of your request.

My access decisions are detailed further in the following statement of reasons and the
document binder being released to you as Attachment B.

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions
is below.

Third party consultation

In determining this access request, | identified that some of the information may
reasonably be expected to be of concern to relevant third parties. In accordance with
section 38 of the Act, third-party consultation was undertaken. | have considered the
contentions raised by the third parties in making this decision.

In accordance with section 54(2) of the Act a statement of reasons outlining my decision
is below.

Material considered
In reaching my access decision, | have taken the following into account:

e theAct;

e the content of the documents that fall within the scope of your request;
e the views of the relevant third parties; and

e the Human Rights Act 2004.

Public Interest

The Act has a presumption in favour of disclosure. As a decision maker | am required to
decide where, on balance, public interest lies. As part of this process, | must consider
factors favouring disclosure and non-disclosure.

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute,
the term [public interest] derives its content from, “the subject matter and the scope and
purpose” of the enactment, in which it appears’. Section 17(1) of the Act sets out the test,
to be applied to determine whether disclosure of information would be contrary to the
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.

Taking into consideration the information contained in the documents found to be within
the scope of your request, | have identified that the following public interest factors are
relevant to determine if release of the information contained within these documents is
within the ‘public interest’.



Factors favouring disclosure in the public interest under schedule 2, 2.1:

(a) disclosure of the information could reasonably be expected to do any of the following:

(iii) inform the community of the government’s operations, including the policies,
guidelines and codes of conduct followed by the government in its dealings with
members of the community.

(xiii) contribute to the administration of justice generally, including procedural
fairness.

Having considered the above factors as relevant in this matter, | consider that release of
emails and documents exchanged between the ACT Government and parties identified in
your request may assist in clarifying processes followed by the Government in dealing
with matters of interest to your client.

As you are legally representing your client, the information contained in these documents
may also contribute to the administration of justice and procedural fairness, should they
be required for that purpose.

| consider the extent to which release of this information is of interest to your client and
the community as substantial. | therefore assign these factors significant weight.

Factors favouring nondisclosure in the public interest under schedule 2, 2.2:

(a) disclosure of the information could reasonably be expected to do any of the following:

(i) Prejudice the protection of an individual’s right to privacy or other rights under
the Human Rights Act 2004.

(xi) Prejudice trade secrets, business affairs or research of an agency person.

Considering the submissions put to me by the third parties consulted in accordance with
section 38 of the Act, and having reviewed the documents, | consider that the protection
of an individual’s right to privacy, especially during dealings with the ACT Government is a
significant factor. Individuals are entitled to expect that personal information they supply
as part of a government process will be dealt with in a manner that protects their privacy.
This, in my opinion, outweighs the benefit which may be derived from releasing the
personal information of the individuals.

| weigh the factor for protecting an individual’s right to privacy highly. | have decided that
release of personal information including floor plans of internal living areas, contact
information, signatures, and any other identifying details of individuals not employed by
the ACT Public Service, could prejudice their right to privacy under the Human Rights Act
2004.

| have also considered the impact of disclosing information which relates to business
affairs. In the case of Re Mangan and The Treasury [2005] AATA 898 the term ‘business
affairs’ was interpreted as meaning ‘the totality of the money-making affairs of an
organisation or undertaking as distinct from its private or internal affairs’. Schedule 2
section 2.2(a)(xi) allows for government information to be withheld from release if
disclosure of the information could reasonably be expected to prejudice the trade
secrets, business affairs or research of an agency or person.



The documents in scope of this request include documents exchanged between the ACT
government and relevant parties involved in the process of upholding the requirements
of the rectification order for Block 11 Section 5 Bruce. These documents could present a
disproportionate picture of business affairs of the third parties involved, however section
17 (2) (b) of the Act clearly states that a decision must not be made with consideration
that ‘access to information could result in a person misinterpreting or misunderstanding
the information’. Accordingly, | give this factor a low weight when considered against the
factors for release.

Having applied the test outlined in section 17 of the Act and deciding that release of
personal information contained in the documents is not in the public interest to release, |
have chosen to redact this specific information in accordance with section 50(2). Noting
the pro-disclosure intent of the Act, | am satisfied that redacting only the information that
| believe is not in the public interest ensures that the intent of the Act is met and will
provide you with access to most of the information held by CMTEDD within the scope of
your request.

Access to documents

Pursuant to section 38(6) of the Act, | am required to defer access to all the identified
documents (Attachment B) as an affected third parties have objected to disclosure. These
third parties may apply for review of my release decision within 20 working days after my
decision is published in CMTEDD disclosure log, or a longer period allowed by the
Ombudsman. | will write to you to advise when access is no longer deferred.

Charges

Pursuant to Freedom of Information (Fees) Determination 2018 processing charges are
applicable for this request because the total number of pages to be released to you
exceeds the charging threshold of 50 pages. However, the charges have been waived in
accordance with section 107(2)(b) of the Act.

Online publishing — Disclosure Log

Under section 28 of the Act, CMTEDD maintains an online record of access applications
called a disclosure log. Your original access application, my decision and documents
released to you in response to your access application will be published in the CMTEDD
disclosure log between 3-10 days after completion of the deferment period of 20 days or
or a longer period allowed by the Ombudsman. Your personal contact details will not be
published. You may view CMTEDD disclosure log at
https://www.cmtedd.act.gov.au/functions/foi.

Ombudsman Review

My decision on your access request is a reviewable decision as identified in Schedule 3 of
the Act. You have the right to seek Ombudsman review of this outcome under section 73
of the Act within 20 working days from the date my decision is published, or a longer
period as allowed by the Ombudsman.

We recommend using this form Applying for an Ombudsman Review to ensure you
provide all of the required information. Alternatively, you may write to the Ombudsman
at:



The ACT Ombudsman

GPO Box 442

CANBERRA ACT 2601

Via email: actfoi@ombudsman.gov.au

ACT Civil and Administrative Tribunal (ACAT) Review

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman
review, you may apply to the ACAT for review of the Ombudsman decision. Further
information may be obtained from the ACAT at:

ACT Civil and Administrative Tribunal
Level 4, 1 Moore St

GPO Box 370

Canberra City ACT 2601

Telephone: (02) 6207 1740
http://www.acat.act.gov.au/

Should you have any queries in relation to your request please contact me by telephone
on 02 6207 7754 or email CMTEDDFOI@act.gov.au.

Yours sincerely,

Katharine Stuart

Information Officer
Chief Minister, Treasury and Economic Development Directorate

8 February 2022






12 67-76 E-mail FW: 31 Thynne St Bruce ACT (alternative certifier) 17 Feb 2021 Partial Sch 2 s2.2 (a)(ii) Yes
13 77 E-mail Belle Apartments Progress Bock 11 Section 5 Bruce 26 Feb 2021 Out of Scope N/A No
14 78-79 E-mail Re: Progress at Belle Apartments Block 11 Section 5 Bruce 26 Feb 2021 Partial Sch 2 s2.2 (a)(ii) Yes
15 80-81 E-mail Re: Progress at Belle Apartments Block 11 Section 5 Bruce 01-March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
16 82-88 E-mail Re: Progress at Belle Apartments Block 11 Section 5 Bruce 02 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
17 89-91 E-mail Re: Progress at Belle Apartments Block 11 Section 5 Bruce 22 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
18 92-93 E-mail RE: 3267 - Request for information - Belle Apartments (31 29 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
Thynne Street, Bruce) & request to attend AGM
19 94-97 E-mail RE: Progress at Belle Apartments Block 11 Section 5 Bruce 29 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
20 98-101 E-mail Re: Progress at Belle Apartments Block 11 Section 5 Bruce 29 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
21 102-106 E-mail RE: 3267 - Request for information - Belle Apartments (31 31 March 2021 Partial Sch 2 s2.2 (a)(ii) Yes
Thynne Street, Bruce) & request to attend AGM
22 107 E-mail Belle Apartments Rectification Works - Update on Progress 07 May 2021 Partial Sch 2 s2.2 (a)(ii) Yes
23 108-109 E-mail Belle Apartments Block 11 Section 5 Bruce 19 May 2021 Partial Sch 2 s2.2 (a)(ii) Yes
24 110-111 E-mail RE: 3267 - State of Play regarding rectifications (31 Thynne 19 May 2021 Partial Sch 2 s2.2 (a)(ii) Yes
Street, Bruce)
25 112-113 E-mail RE: Belle Apartments Block 11 Section 5 Bruce 19 May 2021 Partial Sch 2 s2.2 (a)(ii) Yes
26 114-115 E-mail RE: Belle Apartments Rectification Works - Update on Progress | 19 May 2021 Partial Sch 2 s2.2 (a)(ii) Yes
27 116-149 E-mail RE: Belle Apartments Rectification Works - Update on Progress | 04 June 2021 Partial Sch 2 s2.2 (a)(ii) Yes
28 150 E-mail Belle Apartments 21 June 2021 Partial Sch 2 s2.2 (a)(ii) Yes
29 151-152 E-mail RE: Belle Apartments 21 June 2021 Partial Sch 2 s2.2 (a)(ii) Yes
30 153-156 E-mail RE: Units Plan 3267 - Belle Apartments - Rectification Order - 22 June 2021 Partial Sch 2 s2.2 (a)(ii) Yes
Lack of response from Access Canberra
31 157 E-mail Update on Belle Apartments 22 June 2021 Partial Sch 2 s2.2 (a)(ii) Yes




32 158-160 E-mail Ministerial - Cheyne - UP3267 - Belle Apartments - 23 June 2021 Partial Sch 2 52.2 (a)(ii) Yes
Rectification Order

33 161-162 E-mail Block 11 Section 5 Bruce On-Site Meeting Request Belle 24 June 2021 Partial Sch 2 52.2 (a)(ii) Yes
Apartments Rectification Order

34 163-165 E-mail RE: Belle Apartments Rectification Works - Update on Progress | 25 June 2021 Partial Sch 2 52.2 (a)(ii) Yes

35 166-167 E-mail FW: Block 11 Section 5 Bruce On-Site Meeting Request Belle 28 June 2021 Partial Sch 2 52.2 (a)(ii) Yes
Apartments Rectification Order

36 168-169 E-mail FW: 3267 - Meeting with Peak Consulting + HBC Certifiers 01 July 2021 Out of Scope N/A No

37 170-171 E-mail FW: 3267 - Meeting with Peak Consulting + HBC Certifiers 01 July 2021 Out of Scope N/A No

38 172-175 E-mail FW: Block 11 Section 5 Bruce On-Site Meeting Request Belle 28 June 2021 Partial Sch 2 52.2 (a)(ii) Yes
Apartments Rectification Order

39 176-180 E-mail RE: Building Approval Application and Request for Further 29 June 2021 Partial Sch 2 52.2 (a)(ii) Yes
Information - Belle Apartments

40 181- 183 E-mail Application for BA Exempt Works 13 July 2021 Partial Sch 2 52.2 (a)(ii) Yes

41 184-185 E-mail Re: BA Exempt Works Belle Apartments Bruce 13 July 2021 Partial Sch 2 52.2 (a)(ii) Yes

42 186-202 E-mail Re: BA Exempt Works Belle Apartments Bruce 15 July 2021 Partial Sch 2 52.2 (a)(ii) Yes

43 203-219 Email-Re: Application to document Exempt Works 10 Aug 2021 Partial Sch 2 52.2 (a)(ii) Yes

a4 220-222 E-mail RE: Application to document Exempt Works 12 Aug 2021 Partial Sch 2 52.2 (a)(ii) Yes

45 223 E-mail 3267 - Rectifications - Update on progress 14 Sep 2021 Out of Scope N/A No

46 224 Record of Conversation 12 Oct 2021 Partial Sch 2 52.2 (a)(ii) Yes

47 225-242 E-mail Exemption B Notice Lodgement - Belle Apartments - 31 Thynne | 10 Nov 2021 Partial Sch 2 52.2 (a)(ii) Yes
Street BRUCE ACT

48 243-247 E-mail Re: Progress Update on Rectification Works and Approvals at 10 Nov 2021 Partial Sch 2 52.2 (a)(ii) Yes
Block 11 Section 5 Bruce

49 248-271 E-mail RE: 3267 - Executed Exemption B notice 4 Nov 2021 Out of Scope N/A No

Total No
of Docs
49
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FURTHER INFORMATION REQUEST

Date: 1 April 2021

Property Owners Units Plan 3267: C/o

Project: Building Approval for Alterations to Belle Apartments

The following items scaled 1:100: Floor Plans/Elevations, Section drawings 1:10 are required to be
detailed on CAD drawings by competent draftsperson, architect or building designer.

Units affected by water entry and location of unit shown on site plan
Repair methodology with clear instructions to be specified on drawings
Window/door assembly elevations showing extent of flashing installation

Provide details of condensation management risk in accordance with BCA part FP6.1 in
respect of units affected by water vapour and include introduction of ventilation outlets.

Methodology of repairs to windows/ door assemblies between external walls must satisfy BCA
part FP1.4 for the purpose of preventing water penetration likely to cause unhealthy or
dangerous conditions, or loss of amenity for occupants. There are no Deemed to satisfy
Provisions for external walls. However, the relevant Performance Requirement through one or
a combination of the following assessment methods apply:

(a) Evidence of suitability in accordance with Part A5 that shows the use of a material,
product, form of construction or design meets the relevant Performance Requirement.

(b) Verification Method provided in the NCC or other verification methods

(c) Expert Judgement (this requires minimum 10 years’ experience and university award)

(d) Comparison with Deemed to satisfy Provisions. There are no D-t-S specified for FP1.4

Detail planter box construction and specify methodology of repair on drawings including
application of Ardex products noting time allocated between applications and special
installation requirements noted by the manufacturer including wall and floor junction specifics.

Provide section details of articulation joints including dimension of cut and extent of works
showing conforming flexible compound sealer engaged between cement renders.

Detail steel beam dimensions affected by corrosion, specifying clear instructions of
methodology regarding surface preparation of beams and paint repairs on the plans.
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Sch 2.2(a)(i)



Bell Apartments BRUCE

Telephone call with a person | now know as for Bell
apartments on

Call commenced at 11:44

| asked what his connection to Bell Apartments was and the reason for the call to Narelle
Sargent?
indicated that . He said

this rectification order had been underway for two years. Nothing seems to happen since the matter
had been to ACAT. He suggested that many of the owners were threatening to sue the owners
Corporation due to lack of action. He wanted to know what was happening as Access Canberra
appeared to not be enforcing the order.

| advised of the following;

e Plans are being prepared by the builder for works that require a building approval. Once
these are submitted to the certifier the certifier can issue a Building Approval.

e Belle Apartments are occupied residential apartment units and construction work in an
occupied unit is currently not permitted under COVID lockdown restrictions. Access
Canberra will contact the builder to ascertain a new schedule of works once current
lockdown restrictions allow work to recommence.

e The builder has submitted plans to the Certifier to issue a Exemption B Notice to allow the
BA Exempt construction works to commence.

e The builder is ready to commence work, the progress is being held up by the Owners
Corporation appointed certifier granting approval. The builder is complying with the
Rectification Order.

| advised that the issues seem to be between the builder and the certifier. | reminded that
the certifier was appointed by the owners Corporation. | asked if he could get in touch with the
certifier and ascertain exactly what was the holdup was so that we might together, work out the
next steps.

He asked if he could end the telephone call, contact the certifier, and discuss with the certifier the
issues, and get back to me.

| agreed and the call was terminated with thanks at 11:50am.









DATE OF ISSUE - S14B 2(d) Building Act 2004

A copy of the Exemption Assessment B Notice must be provided to the Construction Occupations Registrar within
5 days after the day the building surveyor issues the notice.

Date notice issued 10 November 2021

Documentation Checklist

Provided Provided
v v
Exemption Assessment B Notice A copy of the plans and documents used in the exemption
\/ assessment of the building work provided \/
Exemption details are marked on, Plans have been initialled , dated and marked with the building
or attached to each page of the surveyor’s licence number on each page of the plans &
plans used in the assessment \/ numbered consecutively through each document, starting with \/
the number 1 Each page states the total number of pages
comprising the attached documents

Note: If, because of the size of the plans, it is impractical to mark the exemption on each page of the plans, the building surveyor may,
instead of marking the exemption on each page of the plans, mark each page of the plans with his/her initials, licence number and date; and
indicate that the details of the exemption are in the exemption assessment B notice.

Building Surveyor Declaration

I declare I have issued the attached Exemption Assessment B Notice in accordance with the requirements of the Building Act
2004 and Building (General) Regulations 2008.

Building Surveyor Signature Date

10 November 2021

NOTE: There are penalties for deliberately giving false and misleading information.

Privacy Notice

The personal information on this form is provided to Access Canberra to enable the processing of your application. The collection of personal information is
authorised by the Building Act 2004. If all or some of the personal information is not collected Access Canberra cannot process your application. The personal
information you provide may be disclosed to Australian Bureau of Statistics, ACT Revenue Office and the Taxation Office. The information may also be disclosed
where authorised by law or court order, or where the Directorate reasonably believes that the use or disclosure of the information is reasonably necessary for
enforcement related activities conducted by, or on behalf of, an enforcement body. Access Canberra’s Information Privacy Policy contains information about how
you may access or seek to correct your personal information held by Access Canberra, and how you may complain about an alleged breach of the Territory Privacy
Principles. AccessCanberraInformation Privacy Policy can be found at www.act.qov.au/accessCBR

CONTACT INFORMATION

Email: Post: In Person:
ACTPLAedevlopmentBA@act.gov.au Access Canberra Please visit
Building Services www.act.gov.au/accessCBR
Shopfront Mitchell Or call 132281 to find an
GPO Box 158 Access Canberra Shopfront.

Canberra, ACT 2601

Approved form AF2016 71 approved by David Middiemiss, Construction Occupations Deputy Registrar on 02 August 2016
under section 151 of the Building ACT 2004 and revokes AF2014-86

Unauthorised version prepared by ACT Pariamentary Counsel's Office
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