






Third Party Consultation 

In making this decision, I have completed consultation with a relevant third party in 
accordance with section 38 of the Act. The views of the identified third party were taken 
into account in making this decision.  I note that the third party has objected to the 
release of some information. 

Decision on access 

Searches were completed for relevant documents and 10 documents were identified that 
fall within the scope of your request. 

I have decided to grant full access to 2 documents, partial access to 6 documents 
(currently withheld from release due to the third party’s objection) and 2 documents 
have been deemed out of scope as they are documents already in the possession of 
Hewatt Pty Limited. The information redacted in the documents is information that I 
consider to be, on balance, contrary to the public interest to disclose under the test set 
out in section 17 of the Act.  

I have included as Attachment A to this decision the schedule of relevant documents. This 
provides a description of each document that falls within the scope of your request and 
the access decision for each of those documents. 

My access decisions are detailed further in the following statement of reasons and the 
documents released to you are provided as Attachment B to this letter. 

In accordance with section 54(2) of the Act a statement of reasons outlining my decision 
is below.  

Statement of Reasons  

In reaching my access decision, I have taken the following into account: 
• the Act; 
• the content of the documents that fall within the scope of your request;  
• the submissions made by the relevant third party; and 
• the Human Rights Act 2004. 

Exemption claimed  

My reasons for deciding not to grant access to the identified documents and components 
of these documents are as follows: 
 

Public Interest 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interests lies. As part of this process I must consider 
factors favouring disclosure and non-disclosure. 



In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test, 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. These factors are found in subsection 17(2) and Schedule 2 of the Act.  

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors are 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’. 

Factors favouring disclosure (Schedule 2 section 2.1) 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factor in 
favour of disclosure is relevant to determine if release of the information contained 
within these documents is within the ‘public interest’: 

(a) disclosure of the information could reasonably be expected to do any of the following: 
(viii) reveal the reason for a government decision and any background or contextual 

information that informed the decision. 

Having considered the factors identified as relevant in this matter, I consider the release 
of the documents identified will provide you with contextual and background information 
in relation to the ACT Government and Fulton Hogan and the Majura Parkway Project 
between the period 1 January 2014 to 8 May 2014.  I am satisfied that the public interest 
in increasing transparency and accountability of the Directorate carries significant weight. 

Factors favouring non-disclosure (Schedule 2 section 2.2) 

As required in the public interest test set out in section 17 of the Act, I have also 
identified the following public interest factor in favour of non-disclosure that I believe is 
relevant to determine if release of the information contained within these documents is 
within the ‘public interest’: 

(a) disclosure of the information could reasonably be expected to do any of the following: 
(ii) prejudice the protection of an individual’s right to privacy or any other right 

under the Human Rights Act 2004; and 
(xi) prejudice trade secrets, business affairs or research of an agency or person. 

When considering the documents and factors in favour of non-disclosure, I have 
considered the personal information contained in the documents, including personal 
signatures, a residential address, email addresses and mobile phone numbers not 
publically known.  I consider it is unreasonable to release the personal information of 
third parties that are not ACT Government employees.  These individuals are entitled to 
expect that the personal information they have supplied as part of this process will be 
dealt with in a manner that protects their privacy.  Considering the type of information to 
be withheld from release, I am satisfied that the factors in favour of release can still be 
met while protecting the personal information of the individuals involved.  



I therefore weight the factor for non-disclosure more highly than the factor in favour of 
release in this instance.  As a result, I have decided that releasing information of 
individuals who are not ACT Government employees could prejudice their right to privacy 
under the Human Rights Act 2004. 

The second factor I have identified as relevant in considering your access application is 
the prejudice that could occur in releasing trade secrets, business affairs or research of an 
agency or person. In the case of Re Mangan and The Treasury [2005] AATA 898 the term 
‘business affairs’ was interpreted as meaning ‘the totality of the money-making affairs of 
an organisation or undertaking as distinct from its private or internal affairs’.  

Having reviewed the documents identified, I am satisfied that the documents contain 
information related to the business affairs of Fulton Hogan and I am of the view that the 
information contained in the documents is sensitive in nature in particular the breakdown 
of the Majura Parkway Project figures and the progress payments to suppliers.  I am 
satisfied this material is business information as it relates to the third party’s business 
affairs and disclosure could reasonably be expected to affect its commercial affairs. 

Noting the pro-disclosure intent of the Act, I am satisfied that redacting only the 
information that is not in the public interest to release, while releasing the rest of the 
documents will ensure the intent of the Act is met and will provide you with access to the 
majority of information held by CMTEDD within the scope of your request.  

Documents subject to third party review 

Documents subject to third party review have been withheld pending the conclusion of 
the third party review period (6 December 2018). You will be provided with these 
documents at the end of this period, unless a review has been sought with the 
Ombudsman. 

Charges 

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges 
are not applicable for this request because the total number folio’s to be released to you 
is below the charging threshold of 50 pages. 

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision and documents 
released to you in response to your access application will be published in the CMTEDD 
disclosure log on 7 November 2018.  Your personal contact details will not be published. 



Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act.  You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman. 

If you wish to request a review of my decision you may write to the Ombudsman at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au 

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 
 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au.  
 

Yours sincerely, 
 
 

 
Sarah McBurney 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 
 
1 November 2018 
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From: Thomson, Malcolm
To: Alex Baird
Cc: Nadanapatham, Pushpa; Geoff Hewatt; Howard, Stephen; Allan Kennedy Harrison, Jonathan;

Kessler, Peter
Subject: RE: Majura Parkway - Notice
Date: Thursday, 17 April 2014 3:33:13 PM
Attachments: image001.jpg
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image003.jpg
image004.jpg
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Alex,

Please find attached response to this morning’s notice.

Regards

Malcolm Thomson

|Project Director - Majura Parkway Project|

|Fulton Hogan Construction Pty Ltd |  PO Box 369 Campbell ACT 2612 |

www fultonhogan.com <http://www.fultonhogan.com/>

From: Alex Baird @hewatt.com.au]
Sent: Thursday, 17 April 2014 9:14 AM
To: Thomson, Malcolm
Cc: Nadanapatham, Pushpa; Geoff Hewatt; Ryan Shepherd
Subject: Majura Parkway - Notice

Malcolm,

Please find attached a notice for Fulton Hogan.

Kind Regards

Alex Baird  MIEAust

General Manager

B.Eng (Civil) (Hons)

cid:image002.jpg@01CD10AD.8A87BAB0

PO Box 94 HALL ACT 2618
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T 02 6227 5694 | F 02 6227 5687 | 

@hewatt.com.au @hewatt.com.au>  |  <http://www hewatt.com.au/> www hewatt.com.au

Communication Honesty Accountability Respect Teamwork
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------------------------------------------------------------------------------------------------------------------
This email message and any attachments are confidential and may be privileged in which
case neither is intended to be waived. This email is for use only by the intended recipient.
If you are not the intended recipient you have received this email in error and any use,
circulation, forwarding, printing or copying whatsoever by you is strictly prohibited. If you
have received this message in error, please inform us immediately and delete this email and
any attachments. While Fulton Hogan Pty Ltd employs Anti-Virus Software, we cannot
guarantee that this email is free from viruses and we recommend that the email and any
attachments be tested before opening.

Fulton Hogan may collect, use and disclose personal information about you so we can
perform our business activities and functions and provide quality customer services.
You can view our Privacy Statement at
http://www fultonhogan.com/Privacy-Statement---Australia-and-New-Zealand/Privacy_Statement_Australia/
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From: Allan
To: Thomson, Malcolm
Cc: Majura Site Management; Howard, Stephen
Subject: FW: Payments to subbies
Date: Wednesday, 7 May 2014 8:24:01 AM
Importance: High

Malcolm,
 
Further to our discussion with Stephen Howard yesterday, upon review of the Majura Parkway
GC21 Construction Contract it is my view that ultimately Fulton Hogan will be responsible for any
of its engaged subcontractor defaults including Hewatt's subcontractors. Fulton Hogan need to
consider these contract requirements when negotiating a continuation/payments with Hewatt's.
 
Basically either way Hewatt's subcontractors are Fulton Hogan's responsibility whether
Hewatt ceases on the Majura Parkway or not.
 
See information below that supports my view.
 
Regards
Allan Kennedy,
PAP, Majura Parkway Project
 
…………………………………………………………………………………………………………………………………….. 
 
Q: Who is at risk when subcontractors are not paid?
 
Legally the (head) Contractor is “solely responsible for all Subcontractors (including
Subcontractors engaged in accordance with clause 29.3) and is liable for their acts and omissions
as if such acts or omissions were those of the Contractor”   - Clause 28.1 of GC21 Contract
 
In clause 28.2 the Contractor “indemnifies the Principal against all claims (including Claims),
actions, loss or damage and all other liability arising out of any acts or omissions of
Subcontractors.”
 
The contractor is required to undertake the project in accordance with the Industrial Relations
and Employee Obligations Strategy (IRE).  Hence FH should be requiring Ethical Suppliers
Declarations from Hewatt with every payment claim.  In this declaration Hewatt is required to
declare that:
 

“All Subcontractors, Suppliers and Consultants have been paid all amounts payable to
each of them by the Contractor as at the date of this statutory declaration with respect
to engagement by each of them for the performance of Work or the supply of materials
for or in connection with the Contract.”

 
 
The contract also contains other provisions to ensure the Contractor cascades obligations to it’s
larger subcontractors. The general list is included in Schedule 9 of GC21 (copied below) and
includes items such as IRE and sub-contractor relationships.
 



 
Relevant GC21 Extracts
 
28 Subcontractor relationships
.1 The Contractor is solely responsible for all Subcontractors (including Subcontractors engaged in accordance
with clause 29.3) and is liable for their acts and omissions as if such acts or omissions were those of the
Contractor. Subcontracting of any obligation under the Contract does not affect the Contractor’s obligations or
liability under the Contract.
.2 The Contractor indemnifies the Principal against all claims (including Claims), actions, loss or damage and
all other liability arising out of any acts or omissions of Subcontractors.
.3 The Contractor must include in every Subcontract: .1 details of the Contractor’s obligations in connection
with the Contract which are to be carried out by the Subcontractor;
.2 the relevant provisions of clauses 13, 14, 15, 23, 24 and 25;
.3 consent for the Subcontract to be novated to the Principal or its nominee, if required by the Principal in the
circumstances contemplated by clause 73.6.3;
.4 when possible, a right of termination for convenience.; and
.5 provisions consistent with Schedules 13 and 14.
 
.4 In addition, the Contractor must include: .1 in each Subcontract with a Subcontractor valued at or over the
amount stated in Contract Information item 29, written provisions giving effect to the requirements set out in
Schedule 9 (Subcontract requirements); and
.2 in each Subcontract with a Subcontractor valued below the amount stated in Contract Information item 29, a
written provision requiring the Contractor to pay the Subcontractor within the number of days stated in Contract
Information item 30 after the Subcontractor has claimed payment in accordance with the Subcontract.
 
 

General requirements for specified subcontracts (in this
contract – all subcontracts >$200K)
In addition to its obligations under clause 28.3, for all Subcontracts valued at or over the amount stated in
Contract Information item 29, the Contractor must include requirements consistent with the provisions of the
following clauses and schedules of this Contract:
1. clause 3 - Co-operation
2. clause 4 - Duty not to hinder performance
3. clause 5 - Early warning
4. clause 6 - Evaluation and monitoring
5. clause 10 - Governing law of the Contract
6. clause 13 - Compliance with Code of Practice for Procurement
7. clause 14 – No collusive arrangements
8. clause 15.1.1 - Occupational Health and Safety management, except that the submission and implementation
of the Safe Work Method Statements is subject to the decision of the Contractor as principal contractor for
occupational health and safety matters.
9. clause 15.1.6 - Aboriginal Participation in Construction
10. clause 23 – Intellectual Property
11. clause 24 - Confidentiality
12. clause 25 – Media releases and enquiries
13. clause 26 – Care of people, property and the environment, indemnities and limitations
14. clauses 27.13, 27.19.1.1, 27.19.1.2, 27.19.1.5 and 27.19.1.6 - Insurances
15. clause 28 – Subcontractor relationships
16. clause 58 – Payment Claims
17. clause 59 – Payments
18. Schedule 1 (Subcontractor’s Warranty) together with an obligation to execute and deliver the Warranty to
the Principal (only if the Subcontractor is required by clause 30 to provide the warranty)
19. Schedule 9 (Subcontract requirements)
20. Schedule 13 (Work health & safety)
21. Schedule 14 (Industrial relations requirements.
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This email, and any attachments, may be confidential and also privileged. If you are not
the intended recipient, please notify the sender and delete all copies of this transmission
along with any attachments immediately. You should not copy or use it for any purpose,
nor disclose its contents to any other person.
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