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BACKGROUND 

Purpose of this Policy 

1. As an employer, the ACT Government has a range of responsibilities when managing an 
employee who has a medical condition which impacts on their capacity to undertake 
their usual work (‘the employee’). These responsibilities are established in legislation, 
enterprise agreements and policy. This Policy is intended to assist Human Resources 
(‘HR’) Directors, HR teams and senior managers in exercising these functions. 

Who does this document apply to? 

2. This Policy applies to employees who due to medical reasons have a reduced work 
capacity. Whilst the redeployment processes under section 122 of the PSM Act are only 
applicable to confirmed permanent officers in the ACTPS, this policy also provides 
guidance for dealing with temporary employees and officers on probation whose 
medical capacity may require assessment. 

3. This Policy should be applied in circumstances where an employee has a health 
condition that is not the subject of a claim for worker’s compensation and medical 
redeployment or retirement is the most likely anticipated outcome. The scope of this 
document does not extend to medical conditions that require short term rehabilitation 
programs or where reasonable adjustments can be made to accommodate employees in 
their usual role. 

4. This Policy applies to all ACT Government directorates and Public Sector bodies in 
relation to employees covered by an Enterprise Agreement. It contains a set of whole-
of-government instructions issued by the Head of Service under the Public Sector 
Management Act 1994 (‘PSM Act’) which binds all employees and employees engaged 
under that Act. 

Key legislative provisions 

5. For the purpose of this section the following definition of ‘incapacitated’ is in place: 

incapacitated—an officer is incapacitated if the officer is unable to exercise functions 
appropriate to the officer’s classification because of physical or mental incapacity. 
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1. The key PSM Act provisions are s122/123: 

122 Redeployment 
(1)  This section applies to a confirmed officer if the Director-General of the officer’s 
administrative unit is satisfied on reasonable grounds that the officer is— 

(a) incapacitated; or 
(b) ineligible for the officer’s office; or 
(c) an excess officer. 

(2) The Director-General must— 
(a) take reasonable steps to find a vacant office that the officer is eligible for; and 
(b) if the Director-General finds a suitable vacant office— 

(i) in writing, offer the office to the officer; and 
(ii)  if the officer consents to be transferred—transfer the officer to the office; 
and 
(iii) if the officer does not consent to be transferred—refer the proposed 
redeployment to the Head of Service; and 

(c) if the Director-General does not find a suitable vacant office—refer the proposed 
redeployment to the Head of Service. 

(3) If the redeployment is referred to the Head of Service, the Head of Service must— 
(a) take reasonable steps to find a vacant office in the service that the officer is eligible 
for; and 
(b) if the Head of Service finds a suitable vacant office— 

(a) in writing, offer the office to the officer; and 
(b) if the officer consents to be transferred—transfer the officer to the office. 

(4) If the Head of Service cannot find a suitable vacant office to which the officer consents to 
be transferred the Head of Service must, in writing, refer the unsuccessful redeployment to the 
Director-General. 
 
123 Reduction in classification or retirement 
(1) This section applies to an officer whose unsuccessful redeployment is referred to the 
Director-General under section 122 (4). 
(2) The Director-General may, with written notice to the officer— 

(a) reduce the officer’s classification by— 
(i) transferring the officer to an office with a lower classification; or 
(ii) declaring, in consultation with the Head of Service, the officer to be an 
unattached officer of a lower classification; or  

(b) retire the officer from the service. 
(3) A decision under subsection (2) is an appellable decision. 
(4) If the officer agrees to a reduction in classification or retirement, the date of effect of the 
action is— 

(a) for an incapacitated officer—a day agreed, in writing, between the officer and the 
Director-General; or 
(b) for an ineligible or an excess officer—any day after the day the notice was given 
that is agreed, in writing, between the officer and the Director-General. 

(5) If the officer does not agree to a reduction in classification or retirement, the date of effect 
of the action is— 

(a) if an industrial instrument applies to the officer and states a retention period for 
the circumstances—the day after the end of the retention period; or 
(b) if paragraph (a) does not apply—the latest of the following: 

(i) the day stated in the notice; 
(ii) the day 1 month after the day the notice was given to the officer; 
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(iii) if the officer appeals, but then withdraws the appeal—the day the appeal is 
withdrawn; 
(iv) if the officer appeals and the appeal upholds the giving of the notice—the 
day the appeal is decided. 

Overall Process 

6. This Policy steps through a series of incremental steps potentially culminating in an 
employee being retired from the Service. Broadly, the steps include: 

a. initial consideration of whether reasonable adjustment will allow the 
employee to continue to work; 

b. where unsuccessful, a referral for a medical examination or health 
assessment of the employee’s capacity is made (unless a detailed report is 
available which in the context of the particular case provides contemporary 
information on the employee’s capacity at that time and s34 of the PSM 
Standards is not applicable); 

c. following this, attempts to redeploy the employee either within the 
directorate or if unsuccessful, within the ACTPS; and finally 

d. where unsuccessful, the employee will be either transferred to a lower 
classification or retired from the Service. 

7. A flow chart representing the overall process is included at Attachment A. 

Pre-Referral Assessment Considerations 

8. It is important to ensure any decisions in relation to accommodating the needs of any 
employee who cannot perform the full requirements of their role are based on 
evidence, procedural fairness, and sound decision-making. The Enterprise Agreements 
and Public Sector Management Standards 2016 (PSM Standards) set out a range of 
provisions to assist the workplace and the employee to have the employee’s medical 
capacity to undertake the position for which they are employed assessed. 

9. The Chief Minister Treasury and Economic Development (CMTEDD) Injury Management 
Team (‘IMT’) is available to assist in working through these processes. While not a 
requirement, directorates are strongly encouraged to engage the IMT to work through 
an employee’s capacity to work. 

10. To provide the best opportunity for the employee to recover and work to full capacity, a 
series of steps should be undertaken by the delegate prior to referring the employee for 
a medical examination. These are: 

a. document the duties of the position; 

https://www.legislation.act.gov.au/di/2016-251/
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b. make an initial assessment of the employee’s capacity, taking into account 
any existing medical advice; 

c. assess the relevance of the proportion of duties that cannot be performed; 

d. assess reasonable adjustments that may be carried out; and 

e. take account of any enterprise agreement provisions covering special 
circumstances. 

Document the duties of the position 

11. It is important to reach a common understanding of the requirements of the role with 
the employee as their work capacity will be assessed against this. The delegate and 
employee should discuss and document the requirements of the position. 

Make an initial assessment of the employee’s capacity 

12. Once the requirements of the role are documented, the employee’s capacity to perform 
the role must be considered. The delegate should discuss with the employee their 
perceptions of their fitness to perform their job. 

13.  In the first instance the level of capacity will generally be informed by the employee’s 
treating practitioner – usually their general practitioner. The advice received must be 
enough for the employer to assess what issues exist which prevent the employee from 
performing the required duties of the role. 

14. Where the information from the treating practitioner is insufficient for the delegate to 
assess the employee’s capacity, with the employee’s consent the treating practitioner 
should be contacted (in writing) to provide the additional advice required. 

Assess the relevance of the duties which cannot be performed 

15. An assessment must be made by the delegate of whether the employee’s reduction in 
capacity significantly affects the performance of work. In other words, do all the 
requirements of the job have to be met to allow the employee to perform the role? 

a. For example, a temporary back injury may prevent the employee from lifting 
in the short term. If the employee’s role requires very occasional lifting, 
and/or alternative arrangements can be made to minimise the requirement 
for the employee to lift, then further action may not be necessary even 
though the employee has reduced capacity. 

Transfer by consent 

16. It is encouraged and always open to the directorate and employee to jointly identify a 
suitable alternative position, rather than proceed to the latter parts of this process. 

17. At any time, an employee may be temporarily or permanently transferred to a suitable 
vacant position at the same classification level under ss 100, 108 or 109 of the PSM Act. 
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Deal with special circumstances 

18. The Enterprise Agreements also contemplate specific circumstances where an employee 
may have ‘medical’ issues which affect their capacity to perform their role, which are 
dealt with separately from this policy. 

19. These are: 

a. infectious diseases (F6 of the Enterprise Agreements); and 

b. circumstances surrounding birth (F14 (Birth Leave), F15 (Special Birth Leave) 
and E14 (Transfer to a Safe Job during Pregnancy) of the Enterprise 
Agreements. 

Each of these sections set out the provisions relevant to these terms and conditions. 

Reasonable adjustment 

20. Reasonable adjustment is defined as an administrative, environmental, or procedural 
modification required to enable an individual to meet the requirements of a position. 

21. There are different expectations in relation to the extent of reasonable adjustment 
required in certain circumstances, especially where the employee’s medical condition 
meets the definition of a ‘disability’. The ACTPS has obligations under the 
Commonwealth Disability Discrimination Act 1992 in addition to relevant ACT legislation 
including the Discrimination Act 1991 (ACT), the Human Rights Act 2004 (ACT), and the 
Human Rights Commission Act 2005 (ACT). Under both Commonwealth and Territory 
legislation, the ACTPS must not discriminate, directly or indirectly, against an individual 
by treating them less favourably than a person without a disability would be treated. 

22. Most of the general protections of the Fair Work Act 2009 (Cth) prohibit the taking of 
adverse action against a person who is an employee for a prohibited reason. Relevantly, 
s352 prohibits an employer from dismissing an employee because the employee is 
temporarily absent from work because of illness or injury of a kind prescribed by the 
regulations (defined as an absence of less than 3 months). 

23. Where an employee has a medical condition, which impacts on their capacity to 
undertake their usual work, the Directorate is required to consider what reasonable 
adjustments could be made to enable the employee to continue to work. 

24. The Reasonable Adjustment Policy available on the Employment Portal provides further 
guidance on reasonable adjustments. 

https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0008/799424/Reasonable-Adjustment-Policy.pdf
https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
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Referral for a medical examination or health 

assessment 

25. A referral for a medical examination or health assessment may be required in 
circumstances including where the measures set out above: 

a. require further medical information; or 

b. have not resulted in settling an arrangement which will allow the employee 
to continue working. 

26. An employee can be referred for a medical examination at any time under the relevant 
Enterprise Agreement. However, as this option is a more truncated process, a medical 
examination may not meet the legislative and policy requirements for a referral to the 
Head of Service for medical redeployment if the medical examination is not detailed 
enough or if the employee’s circumstances meet the criteria of section 34 of the PSM 
Standards. 

27. There are two available pathways where an employee can be redeployed and potentially 
retired under Part 6 of the PSM Act: 

a. using a health assessment to determine work capacity - when an employee 
has a non-compensable medical condition that significantly reduces the 
employee’s capacity to perform their work and requires them to be absent 
for a period of thirteen weeks or more, section 34 of the PSM Standards is 
activated. There are additional provisions in the PSM Standards that must be 
applied in these circumstances; or 

f. using a medical examination to determine work capacity - when an 
employee has a non-compensable medical condition that does not meet the 
criteria of section 34 of the PSM Standards and the Director-General of the 
administrative unit is satisfied on reasonable grounds following a medical 
examination that the employee is incapacitated (s122 PSM Act). 

28. It should be noted the medical redeployment process under section 122 of the PSM Act 
will apply only to confirmed officers in the ACTPS, and not officers on probation or 
temporary employees. However, sections 34-36 of the PSM Standards remain applicable 
to all ACTPS employees and must be followed when an employee’s circumstances meet 
the conditions. 

29. If the employee is a member of the Public Sector Superannuation Scheme (PSS) or 
Commonwealth Superannuation Scheme (CSS), the directorate should liaise with the 
IMT, who can assist them with ensuring the information sought from the medical 
practitioner will meet scheme requirements if the employee needs to access benefits in 
the future. 
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USING A MEDICAL EXAMINATION TO DETERMINE WORK 
CAPACITY 
30. The Enterprise Agreements allow for an employee to be referred for a medical 

examination by a registered medical practitioner/health professional or a panel of such 
practitioners/professionals at any time. The Enterprise Agreement states: 

‘F4.30  The head of service may refer an employee for a medical examination by a 
nominated registered medical practitioner or registered health 
professional, or nominated panel of registered medical practitioners or 
registered health professionals, at any time for reasons including where: 

F4.30.1 the head of service is concerned about the wellbeing of an 
employee and considers that the health of the employee is 
affecting, or has a reasonable expectation that it may affect, 
the employee’s ability to adequately perform their duties; 

F4.30.2 the head of service considers that documentary evidence 
supplied in support of an absence due to personal illness or 
injury is inadequate; or 

F4.30.3 the employee has been absent on account of illness for a total 
of thirteen weeks in any twenty-six-week period. 

F4.31 The head of service may require the employee to take personal leave after 
considering the results of a medical examination requested by the head of 
service.’ 

31. The ability to make this referral is a function delegated from the Head of Service. 
Individual directorate/agency arrangements may differ in terms of who has delegation 
to make the decision to require an employee to attend a medical examination. 

Cost of the medical examination 

32. The cost of the examination is borne by the directorate. 

Notifying the employee 

33. Within at least seven days before the examination, the delegate must: 

a. advise the employee in writing: 

i. the purpose of the examination; 

ii. the time and place of the examination; 

iii. the employee’s right to access any information provided to the 
person conducting the examination and the relevant provisions of the 
Health Records (Privacy and Access) Act 1997; and 

iv. that the employee can submit supporting material for the 
consideration of the person conducting the examination; and 

b. provide report/s of any previous examination of the relevant health 
condition/suspected health condition to the person undertaking the 
examination. 

34. It is best practice for the employee to be provided a copy of the referral and pre-
assessment paperwork to ensure procedural fairness. It also allows the employee an 
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opportunity to review information that has been provided. However, there may be 
limited circumstances in which it is not in the best interests of the employee to do so, 
for example, if doing so may cause the employee undue distress. In these circumstances 
it is important to document the rationale for not providing a copy of the referral to the 
employee and explore alternatives, such as the medical practitioner sharing the 
information with the employee, where appropriate. 

35. Where the results of the medical examination indicate the employee does not have 
capacity to perform the duties required of their position at that time, the employee may 
be required to take personal leave. 

USING A HEALTH ASSESSMENT TO DETERMINE WORK 
CAPACITY 
Non-compensable health conditions requiring more than 13 weeks absence from work 

36. The PSM Standards (s 34) set out further specific requirements related to arranging 
medical examinations where an employee is absent because of a non-compensable 
health condition that may require an assessment of their capacity to perform the 
requirements of their position.   

37. The Head of Service can require evidence that the employee is able to exercise the 
functions of their role, including a possible health assessment if the provisions of s34(1) 
are met: 

a. either the employee’s treating medical practitioner advises that the 
employee is likely to be absent from work for more than 13 weeks; or 

b. the employee is absent from work for 13 weeks or more; 

AND the Head of Service (or delegate) believes that: 

c. the employee is absent because of a health condition that is not the subject 
of a claim for compensation under the Safety, Rehabilitation and 
Compensation Act 1998 (SRC Act), that is, a ‘non-compensable health 
condition’, whether physical or mental; and 

d. the condition significantly reduces the employee’s capacity to perform the 
position for which they are employed. 

38. It is important to note the provisions in the PSM Standards do not preclude the ability 
for an employee to be referred for a medical examination at any time under the 
Enterprise Agreement. The provisions in the PSM Standards only apply to a limited class 
of employees who have not made a claim under the SRC Act and are absent (or likely to 
be absent) from work for a period of thirteen weeks or more. 

39. When an employee meets the requirements for a referral under s34(1) of the PSM 
Standards, the Head of Service must advise the employee in writing about a possible 
health assessment. Under s34(2), the delegate must, (in writing): 

a. state their belief that the employee has a significantly reduced capacity to 
perform the functions of the position for which they were employed, due to a 
medical condition; 

b. provide the basis of this belief; 
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a. ask the employee to provide any available evidence to demonstrate the 
employee’s ability to perform the functions of their position; 

b. tell the employee that without evidence that they are able to exercise the 
functions of their role, the employee will be directed to have a health 
assessment; 

c. provide the employee with information about the possible health assessment; 

d. advise that it may constitute misconduct to give false medical evidence; and 

e. advise the employee of the ramifications of the assessment i.e. if they are not 
able to perform the functions of their position because of a non-compensable 
health condition: 

i. if they have been appointed as an officer, they will be taken to be 
incapacitated under s122 of the PSM Act; or 

ii. if they are currently employed as a temporary employee or an officer 
on probation the Head of Service (or relevant delegate) may end the 
employment or appointment (if the appointment has not been 
confirmed). 

40. If the employee has not provided sufficient evidence that they are able to perform the 
functions of their position within 14 days, the Head of Service (or delegate) has authority 
under s35 to require the employee to undergo the health assessment.  

41. If the employee responds to the correspondence by providing evidence of their capacity 
to work, the delegate must review and consider that evidence. Advice can be sought 
from the Directorate’s HR area or IMT in relation to the evidence, the employee’s 
capacity to perform the functions of their position and any potential reasonable 
adjustments. 

42. If, after considering the evidence, the relevant delegate is still of the view that the 
employee’s capacity to perform the functions of their position is significantly reduced, a 
health assessment must be arranged in line with the guidance below. 

Arranging a health assessment for a non-compensable condition 

43. Health assessments must be conducted by: 

a. an authorised medical practitioner other than the employee’s treating 
medical practitioner; or 

b. a medical specialist authorised by the Head of Service (or delegate); or 

c. a medical review panel. 

44. Within at least seven days before the examination, the delegate must: 

a. advise the employee in writing: 

i. the purpose of the examination; 

ii. the time and place of the examination; 
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iii. the employee’s right to access any information provided to the 
person conducting the examination and the relevant provisions of the 
Health Records (Privacy and Access) Act 1997; 

iv. that the employee can submit supporting material for the 
consideration of the person conducting the examination; and 

v. provide report/s of any previous examination of the relevant health 
condition/suspected health condition to the person undertaking the 
examination. 

45. Where the results of the health assessment indicate the employee does not have 
capacity to perform the duties required of their position at that time, the employee may 
be required to take personal leave. 

Cost of the health assessment 

46. Section 36(1)(3) of the PSM Standards states that the administrative unit in which the 
public servant was working at the time when the health condition began must pay for 
the health assessment. 

MEDICAL/HEALTH ASSESSMENT REFERRAL 
47. The key consideration when writing a referral to a medical practitioner is ‘what is the 

purpose is of obtaining the report?’ If generic questions are asked in the referral, the 
directorate will receive a generic medical report.  

48. The purpose of obtaining a REPORT is generally because one or more of these factors 
may be affected by the employee’s state of health: 

a. attendance – where the employee’s health has caused, or may cause, the 
employee to have an extended absence from work; 

b. performance – where there is a concern about the employee’s ability to 
perform the duties required in their role; 

c. conduct; 

d. danger – where the employee’s health has caused or may cause, the 
employee to be a danger to other employees or members of the public; or 

e. transfer – where the employee is to be assigned to new duties and their state 
of health may affect their ability to undertake the duties. 

49. The referral request should also ensure that it requires comprehensive information on 
the employee’s current and future capacity to perform the duties of their position and 
what reasonable adjustments could be made in the circumstances. Referral requests for 
an assessment should be tailored to the individual employee and template letters 
should be avoided. The medical examination must provide sufficiently detailed 
information if it is going to be relied upon to either commence the redeployment 
process under section 122 of the PSM Act or end the employee’s employment under 
s110(3)(a) or s70(4)(b) of the Act. 
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50. It is important that a comprehensive package of objective information about the 
employee’s work and rehabilitation history be provided to the assessing medical 
practitioner. This information can include: 

a. Leave dates – to demonstrate how often and over what period the employee 
is taking leave; 

b. Medical certificates or reports – if the employee’s medical certificates list a 
condition or the employee has provided medical reports to the directorate, 
consent should be obtained from the employee to provide this information 
to the assessing doctor. In addition, if relevant, the employee should be 
asked to bring along any relevant previous medical reports or records they 
have in their possession as well as information about any medication they are 
taking; 

c. Copies of file notes/emails/text messages - where there is a concern about 
the employee’s state of mental health it can be helpful for the assessing 
medical practitioner to review any relevant emails or text messages sent by 
an employee demonstrating unusual behaviour or communication; and 

d. Statements should only be provided if the facts have been stated precisely. A 
statement should not include any subjective information or opinions. 

MEDICAL REVIEW PANEL 
51. A multidisciplinary approach to provide holistic advice regarding the work capacity of a 

person with multiple or complex medical conditions may in some circumstances be 
warranted. A medical review panel can be established under s36 of the PSM Standards 
or F4.30 of the Enterprise Agreements where there is conflicting medical information, or 
the employee’s condition may warrant examination by medical practitioners from more 
than one field.  

a. For example, the assessment of an employee with concurrent physical and 
psychological conditions might benefit from a panel comprised of an 
occupational physician and a psychiatrist. While this could be completed 
separately, a single approach may assist, provided the medical professionals 
consent to this approach. 

52. It should be noted that there are circumstances where a medical review panel will need 
to be established under s37(4) of the PSM Standards. 

PRIVACY 
53. The employee’s right to privacy in this context is very important. When seeking medical 

advice on an employee’s capacity, a distinction should be made between a requirement 
to disclose the nature of the illness or injury and its effect on the employee’s capacity. 

a. The employee (or their treating practitioner) is under no obligation to 
disclose the nature of the illness or injury. 

b. The employer is entitled to know what effect the illness or injury has on the 
employee’s capacity to perform the role such that practical steps can be 
considered to mitigate the circumstances. 
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54. While employees may consent to a directorate representative attending a medical 
examination, they are under no obligation to do so. As such, to ensure the medical 
examination focuses on the questions under consideration, the specific information 
sought should be set out clearly in the referral. It should be vocationally-based and focus 
on the employee’s capacity to work. 

Assessing the results of the medical examination 

or health assessment 

55. The medical practitioner will provide a report to the delegate detailing the results of the 
medical examination or health assessment. The report is expected to address the 
information requested in the referral. It will assist the delegate to determine whether 
medical redeployment is required, or whether further reasonable adjustments can be 
made. For more information on medical examinations, see the Australian Medical 
Association Ethical Guidelines on Independent Medical Assessments 2010 Revised 2015. 

56. Where the medical report is incomplete or discrepancies are identified, the medical 
practitioner can be asked to review the report and either provide further information or 
produce a supplementary report. 

57. When the medical report is received the delegate must: 

a. Provide a copy of the report to the employee as soon as practicable. In some 
circumstances it may be best to release the report through the employee’s 
treating medical practitioner, particularly if aspects of the report are likely to 
cause the employee distress. In these circumstances the report should be 
forwarded to the treating medical practitioner and the employee advised. 

b. Review the report and decide whether they are satisfied that the employee 
has a non-compensable health condition that significantly reduces their 
capacity to perform the functions of their position. If the delegate is satisfied 
of this, they must do one or more of the following: 

i. if not already accessing suitable leave, approve further personal or 
other leave; 

ii. in consultation with the employee, plan for their return to work in a 
way that supports their wellbeing, including making further 
reasonable adjustments if recommended; and/or 

iii. declare the employee incapacitated for their nominal role and refer 
them for redeployment under s122 of the PSM Act. They may also 
consider making the employee unattached from their position under 
s115 of the PSM Act. 

58. If an officer on probation or temporary employee is unable to perform the substantial 
duties of their position and detailed medical evidence is available to support this 

https://ama.com.au/system/tdf/documents/AMA%20Ethical%20Guidelines%20on%20Independent%20Medical%20Assessments%202010.%20Revised%202015.pdf?file=1&type=node&id=43296
https://ama.com.au/system/tdf/documents/AMA%20Ethical%20Guidelines%20on%20Independent%20Medical%20Assessments%202010.%20Revised%202015.pdf?file=1&type=node&id=43296
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preposition, then it may be appropriate to end their appointment under s70(4)(b) or 
s110(3)(a) of the PSM Act. 

59. If the delegate is satisfied the employee does not have a non-compensable health 
condition that significantly reduces their capacity to perform the functions of their 
position, they must advise the employee in writing that: 

a. the employee must return to work within 14 calendar days after they receive 
the notification; and 

b. if the employee has new or more detailed medical evidence, they may 
dispute the decision within 14 calendar days of receiving the notification. 

Where the employee has a concurrent compensable medical condition, this action 
should be co-ordinated with the stakeholders managing the compensable condition. 

60. If the employee disputes the decision that they do not have a non-compensable medical 
condition that significantly reduces their capacity to perform the functions of their 
position, they must provide additional evidence as outlined above. 

a. If the employee provides more detailed medical evidence within 14 calendar 
days of receiving the notification, the delegate must: 

i. approve further personal leave; and 

ii. establish a medical review panel to make a final medical examination 
of the employee’s capacity to perform the functions of their position. 

61. If the employee does not provide any additional evidence, the employee must return to 
work within 14 calendar days after receipt of the notification. An employee who fails to 
return to work after being provided with a written direction to return to work may 
invoke misconduct proceedings under section 9 of the PSM Act. 

Total and permanent incapacity to work 

62. A health assessment may identify that an employee is totally and permanently 
incapacitated and is unable to perform any type of work. The directorate should provide 
the employee with information about the ACTPS process for managing employees with 
total and permanent incapacity and options and resources available to them during the 
process. The ‘Information for ACTPS Employees who have total and permanent 
incapacity to perform work’ factsheet is available to directorates (Attachment C) and 
must be provided to the employee at the time the employee is provided with their 
report. 

63. The requirements for medical and invalidity retirement and employee benefits vary 
between superannuation funds and will depend upon individual employee 
circumstances. Some employees may also hold insurance policies, such as Total and 
Permanent Disability and Income Protection. If the employee would like to receive 
information in relation to benefits they will receive through a medical or invalidity 
retirement they should be referred to their superannuation fund or insurance provider 
to seek further advice.   

64. An employee may provide consent to medical or invalidity retirement; however, the 
consent must be provided voluntarily and in writing. If the employee is a member of the 
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Public Sector Superannuation Scheme (PSS) or Commonwealth Superannuation Scheme 
(CSS), the IMT can partner with the directorate to progress an invalidity retirement 
certificate. 

65. If the medical evidence has unequivocally established that the officer has total and 
permanent incapacity to perform work, then it is considered reasonable for the 
directorate to make a referral to the Head of Service under 122(2)(c) of the PSM Act 
without taking any further steps to find a suitable vacant position. The medical 
redeployment process will be truncated because there will be no ability to redeploy the 
employee to a suitable position and it expected that the employee will be retired under 
s123(2)(b). If an employee has indicated a willingness to be retired, the directorate can 
retire the employee in accordance with s123(4). 

Redeploying employees declared as 

incapacitated 

66. If, as the result of a medical examination or health assessment undertaken an employee 
is declared incapacitated, the Head of Service and directors-general have a range of 
responsibilities related to the redeployment of that employee. 

67. The term ‘incapacitated’ has a particular meaning in the context of the PSM Act. It 
defines ‘incapacitated’ as: 

‘an officer is incapacitated if the officer is unable to exercise functions appropriate to the 
officer’s classification because of physical or mental incapacity’. 

Directorate obligations 

68. Prior to a health assessment or medical examination being undertaken, it is important 
that the employee is provided with information about what the process will be if the 
examination determines they are not able to perform the functions of their position 
because of a non-compensable health condition. This is important as it will assist the 
employee to make informed decisions throughout the process.  

69. The employee should also be reminded that the Employee Assistance Program is 
available to them which can provide support and counselling for a broad range of 
personal and work-related issues, including financial counselling, career assistance and 
vocational counselling. 

70. If the medical examination has identified the employee has reduced capacity and will 
only be suitable for work in a lower classification, they can be provided with further 
information about making an application for voluntary reduction of classification (see 
‘Step 4 – Voluntary reduction in classification’ below). It is important that an employee 
who makes a voluntary application to reduce their classification understands the 
consequences and has made an informed decision. Details of this informed voluntary 
consent should be documented. 
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71. The employee will be required to access personal leave (either paid or unpaid) if 
alternative duties are not available whilst the Head of Service or delegate is deciding. 

72. Directorates must continue to keep in touch with the employee during the process, 
including after they have been declared as incapacitated. The Staying in Touch Policy 
provides guidance around the responsibilities and options for directorates to ensure 
employees maintain a connection to work whilst they are on a period of extended leave 
from the workplace. 

Step 1 – Declaring the employee unattached 

73. If the delegate accepts the employee is incapacitated following a medical 
recommendation that the employee should be redeployed because of physical or 
mental incapacity, the employee may be declared unattached from their substantive 
position (under s115 of the PSM Act). This allows the directorate to manage and fill the 
vacancy appropriately. 

74. If the delegate intends to make the employee unattached, they must advise the 
employee in writing the date which they will become unattached. The position occupied 
by the employee then becomes vacant on that day. 

75. In these circumstances the employee’s employment and all conditions of service 
(including remuneration) remain unaffected. Unattachment is an internal process which 
severs the link between an employee and a particular position, but the employment 
relationship remains in place. 

Step 2 – Finding a suitable vacant office within the employee’s administrative unit 

76. Regardless of whether an employee is declared unattached, if they are declared to be 
incapacitated and requiring redeployment, the relevant Director-General (or delegate) 
must take reasonable steps to find a vacant position for which the employee is eligible. 

a. Eligibility for redeployment is assessed according to the employee’s skills, 
work experience, and the medical assessment of capacity to work. A 
thorough vocational or transferrable skills assessment provided by an 
external Workplace Rehabilitation Provider and coordinated through the IMT 
is recommended to help inform what sort of work across the service an 
employee would be suitable for. Funding for such an assessment is the 
responsibility of the administrative unit in which the employee was working 
at the time when the health condition began.  

b. In accordance with the Enterprise Agreements, the classification of a suitable 
vacant position means a classification at either the same substantive level or 
an alternative equivalent classification in another classification stream where 
the maximum pay does not exceed the top increment of the employee’s 
current classification by more than 10%. For clarity this does not allow for the 
transfer of an employee within the same classification stream e.g. a SOGB to 
transfer to a SOGA. 

c. Six months is considered a reasonable period for the Director-General (or 
delegate) to seek a vacant position, although this may be decreased if a 
vocational assessment (or other documentary evidence providing sufficient 

https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0008/762128/Staying-in-Touch-Policy.pdf


 

Medical Redeployment in the ACTPS  

Prepared by Workforce Capability and Governance, CMTEDD, November 2020 19 

details) finds the employee has very limited transferrable skills relevant to 
other work in that administrative unit or there is significantly limited work 
available in the administrative unit that is within the employee’s medical 
capacity at the relevant and equivalent classification. 

77. In determining the suitability of a vacant position, consideration must be given to the 
employee’s skill set and likely medical capacity to fulfil the requirements of the position, 
including with the addition of reasonable adjustments and allowing a period of 3 – 6 
months for the employee to demonstrate they are able to fulfil the requirements of the 
position. 

Step 3 – Redeploying the employee to a suitable vacant office within the employee’s 
administrative unit 

78. In accordance with s122 of the PSM Act, if the Director-General, or delegate, finds a 
suitable vacant position for the employee they must: 

a. offer the position to the employee, in writing; and 

b. if the employee consents to be transferred, transfer the employee to the 
position; and 

c. if the employee does not consent to be transferred, refer the employee to 
the Head of Service. 

79. In accordance with s122(c) of the PSM Act, if the Director-General, or delegate, does not 
identify a suitable vacant position for the employee, they must refer the employee to 
the Head of Service. For further information on the referral to the Head of Service, 
please see Step 5. 

Step 4 – Voluntary reduction in classification 

80. In accordance with clause E13 of the Enterprise Agreements (transfer of medically unfit 
staff), the classification of a suitable vacant position means a classification at either the 
same substantive level or an alternative equivalent classification in another classification 
stream where the maximum pay does not exceed the top increment of the employee’s 
current classification by more than 10%. For clarity this does not allow for the transfer of 
an employee within the same classification stream e.g. a SOGB to transfer to a SOGA. 

81. An employee can provide informed consent to transfer to a lower classification in line 
with s80 of the PSM Standards. If a transfer to a lower classification is being considered 
it is vital to ensure the employee is aware of the implications of such a transfer and that 
there is documented evidence of their informed and voluntary consent to the transfer.  

82. Members of CSS and PSS may be eligible for a partial invalidity pension (PIP) if they have 
suffered a permanent decrease in salary due to a change to their work hours and/or 
redeployment to a lower position which is attributed to a physical or mental incapacity. 
These employees should be made aware of their potential entitlement to a PIP when 
considering offers of redeployment and be encouraged to seek further information from 
the IMT, who can assist employers and employees with the PIP application process. 
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Step 5 - Employees referred to the Head of Service  

83. Section 122 of the PSM Act provides for the referral of an employee by a Director-
General to the Head of Service if: 

a. after a reasonable period, a suitable vacant position cannot be identified for 
the employee within their administrative unit; or  

b. the employee does not consent to be transferred to a suitable vacant 
position. 

84. Whilst this list does not intend to limit the information provided to the Head of Service 
as part of a referral under s122 of the PSM Act, such referrals must include: 

a. advice on the employee’s current work capacity, based on medical evidence 
related to their health condition. This must include the medical evidence 
upon which the decision to declare the employee ‘incapacitated’ for their 
substantive position was based; 

b. evidence that there would be, or is, no further opportunity for improvement 
in their work capacity through work-based rehabilitation, including medical 
reports, medical certificates, evidence of work trials undertaken, and 
outcomes obtained, etc.; 

c. a list of the vacant positions that were considered for the employee by the 
Director-General and reasons they were deemed not to be suitable, including 
details of why reasonable adjustments were not able to be made; 

d. evidence or confirmation the workplace has recently maintained adequate 
and consistent engagement with the employee, and information about the 
employee’s readiness for transfer into any suitable vacancy; 

e. copies of the correspondence with the employee related to their medical 
examination and the declaration that the employee is incapacitated; 

f. copy of a vocational assessment or transferrable skills report (generally not 
older than 12 months), or other independent assessment, accurately 
reflecting the employee’s current work capacity, skills and capabilities 
sufficient to inform decision-making about suitable alternative positions, 
along with the employee’s current résumé;  

g. advice on the type of position and classification level that was being sought 
for the employee within their administrative unit; and 

h. details of any position offered to the employee, and to which they did not 
consent to be transferred, including details of why they did not consent to 
the transfer (if known). 

85. The directorate must complete the Medical Redeployment Referral form (see 
Attachment C) and attach with their referral to the Head of Service. 

86. All Head of Service referrals should be sent to the ACTPS Redeployment inbox at 
ACTPS_Redeployment@act.gov.au. 

87. If insufficient information is provided to support the referral, the Head of Service may 
request additional information prior to progressing the referral. 

https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0003/1657722/Medical-Redeployment-Referral-Form.pdf
mailto:ACTPS_Redeployment@act.gov.au
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88. If a referral is accepted, the Head of Service is required to take reasonable steps to find a 
vacant position in the Service that the employee is eligible for.  

89. In considering the suitability of a vacant position, consideration must be given to the 
employee’s skill set and likely medical capacity to fulfil the requirements of the position, 
including with the addition of reasonable adjustments and allowing a period of 3 – 6 
months for the employee to demonstrate they are able to fulfil the requirements of the 
position. 

90. Despite a referral to the Head of Service, the directorate should continue efforts to 
identify suitable vacant positions that become available within their directorate and 
offer them to the employee. 

91. The process by which the Head of Service will manage employees referred for 
redeployment on medical grounds is provided at Attachment B. 

Step 5 – Referral back to the Director-General  

92. If the employee is not able to be redeployed by the Head of Service, or the Head of 
Service considers that it is not reasonable to redeploy the employee given the 
circumstances, under s122(4) of the PSM Act the employee may be referred back to the 
Director-General. In these circumstances, under section 123(2), the Director-General 
may (with written notice to the employee): 

a. reduce the employee’s classification by: 

i. transferring the employee to a suitable vacant office with a lower 
classification consistent with the employee’s stated medical capacity; 
or 

ii. declaring, in consultation with the Head of Service (or delegate), the 
employee to be an unattached employee of a lower classification; or 

b. subject to the restrictions in s124, retire the employee from the Service. 

93. To ensure procedural fairness, the Director-General should invite the employee to 
provide any further comments or information for consideration before making a 
decision under section 123(2).  

94. If the employee does not agree to a reduction in classification or retirement, the 
delegate can proceed with either course of action. The date of effect of the action in 
paragraph 92 is a minimum of one month, otherwise where the employee agrees to a 
reduction in classification or retirement, the date of effect is the date agreed with the 
Director-General. 

95. Under section 42 of the PSM Standards, if the Head of Service gives an employee a 
notice of retirement, the notice must state the reasons for the retirement and that the 
employee may appeal the decision unless the employee has given prior written consent. 

96. A decision by the Director-General under s123(2) PSM Act to reduce the employee’s 
classification or retire the employee from the Service is an appealable decision, with the 
employee able to apply to the ACT Civil and Administrative Tribunal for a review of the 
decision. An employee who has been retired may also be eligible to make an application 
for external consideration of the decision, including by making an unfair dismissal 
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application or general protections involving dismissal application to the Fair Work 
Commission (under Parts 3-2 and 3-1 of the Fair Work Act 2009 (Cth), respectively). 

97. Where a decision is being considered under section 123 of the PSM Act, the employee 
may make a written request that the Head of Service retire the employee from the 
service under section 31 of the PSM Standards.  

Legislative Reference 

98. The relevant legislation, policy and employment arrangements underlying this 
operational guidance are: 

a. Enterprise Agreements 

b. Disability Discrimination Act 1992 (Cwlth) 

c. Discrimination Act 1991 (ACT) 

d. Work Health and Safety Act 2011 (WHS Act) 

e. Public Sector Management Act 1994 (PSM Act) 

f. Public Sector Management Standards 2016 (PSM Standards) 

g. Safety, Rehabilitation and Compensation Act 1988 (Cwlth) 

h. Fair Work Act 2009 (Cwlth) 

i. Human Right Act 2005 (ACT) 

j. Australian Medical Association Ethical Guidelines on Independent Medical 
Assessments 2010 Revised 2015 

k. ACTPS Work Health and Safety Policy Statement  

l. ACTPS Reasonable Adjustment Policy 

m. ACTPS Staying in Touch Policy 

FURTHER INFORMATION 
 

99. The contact for further information is the Executive Group Manager, Whole of 
Government Industrial Relations and Public Sector Employment, Workforce Capability 
and Governance, Chief Minister, Treasury and Economic Development Directorate 
(CMTEDD). 

For information on COVID-19 vaccination-related redeployment matters, see the ACTPS 
Framework for considering workplace COVID-19 vaccination requirements on the 
Employment Portal.  

REVIEW 
 

https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0011/1878968/ACTPS-Framework-Considering-workplace-COVID-19-vaccination-requirements.pdf
https://www.cmtedd.act.gov.au/__data/assets/pdf_file/0011/1878968/ACTPS-Framework-Considering-workplace-COVID-19-vaccination-requirements.pdf
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100. This policy will be reviewed 3 years from the last issued or reviewed date, or earlier 
where there are changes that affect the operation of this guide 
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Attachment A: Medical Assessment and Redeployment 

Process Flow Charts 
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Attachment B - Head of Service Process for 

Managing Referrals 

1. Workforce Capability and Governance (WCAG) receives the Head of Service referral in writing 
from the Director-General.  

2. WCAG forwards the referral and case documentation provided by the Director-General to 
Workplace Safety and Industrial Relations Division (WSIR) CMTEDD for review of the: 

a. appropriateness of referral; and 

b. completeness of information provided. 

3. WCAG actions the referral to Head of Service or, if on advice from WSIR further information is 
required from the Directorate to enable the Head of Service to exercise their functions, WCAG 
informs the Director-General of the additional information required before the referral can 
progress. 

4. If the referral is appropriate, approximate suitable work level and employment type for the 
employee is identified by WSIR, based on the information provided.  

5. WSIR provides Shared Services (SS) with the recommended classification/s and work 
location/s. 

6. When recruitment requests are received by SSSC, any positions that match the parameters set 
out by WSIR are forwarded to WSIR. 

7. WSIR reviews recruitment requests forwarded from SS and considers the suitability of the 
vacant position for the employee by: 

a. contacting the hiring manager to clarify the inherent requirements of the position, 
and flagging that the position is being considered for a potential medical 
redeployee; 

b. considering the employee’s skill set as determined in the vocational or similar 
assessment; 

c. considering the employee’s likely medical capacity to fulfil the inherent 
requirements of the position with the addition of reasonable adjustments and 
allowing for a period of up to 6 months within which they are expected to be able 
to fulfil the inherent requirements of the position;  

d. considering the training the employee may need in order to fulfil the inherent 
requirements of the position within 6 months.  

In most circumstances, WSIR will endeavour to provide a response to SS within 2 working days 
advising whether the position could be suitable for the employee.  

8. If the position is assessed as suitable, and there is no actual or potentially excess employee 
identified for the position: 
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a. WSIR will seek the employee’s consent to the transfer and will arrange for the Head 
of Service to offer the role to the employee in writing; and 

b. WSIR will: 

i. advise WCAG of employee’s agreement, and recommend the transfer; or 

ii. advise WCAG if the employee declines the offer. 

9. If the employee consents to the transfer: 

a. WSIR will consult with the hiring manager regarding the support available to the 
work area and employee following the transfer;  

b. WCAG will transfer the employee to the vacant position: 

i. WCAG will advise the advertising work area and their HR/Corporate area 
of the transfer. Note: under s122 of the PSM Act, the advertising work 
area must accept the transfer; and 

ii. WCAG will advise SS to close the recruitment job in the system and 
transfer the employee.  

10. If the employee declines the transfer, WSIR will advise WCAG.  

11. If the position is assessed by WSIR as not suitable, WSIR will advise SS and advertising will 
proceed as requested. 

12. Any assistance with accommodating reasonable adjustments for the employee will be 
coordinated by WSIR. Funding for reasonable adjustments will be negotiated by WSIR. 
Reasonable adjustments do not include salary top-ups.  

13. WSIR will continue to liaise with the employee and work area to ascertain and evaluate 
whether the employee is meeting the requirements of the position within the agreed 
timeframe, (noting that allowing a period of 3 – 6 months within for the employee to 
demonstrate they are able to fulfil all requirements of the position is recommended). At the 
end of the agreed timeframe (3-6 months), WSIR will provide a report of the employee’s 
capacity and capability in their new position to WCAG. 

14. The employee or work area can request the transfer is reviewed before the end of the agreed 
timeframe, if they can provide evidence to WCAG that the employee is not meeting the 
inherent requirements of the position due to their medical capacity. WCAG will then engage 
with WSIR to review the transfer. Performance management issues that are unrelated to the 
employee’s medical condition will not be considered in this process. 

15. If, after a reasonable period (in most cases 6 months), no suitable vacant position has been 
identified for the employee to which the employee consents to be transferred, the Head of 
Service refers the matter back to the Director-General.  
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Attachment C: Communication Guidance Materials 

and Forms 

1. Medical Redeployment Referral Form (required for attachment to HoS referrals) 

2. Medical Redeployment Factsheet: Information for ACTPS employees who have total and 

permanent incapacity to perform work  

3. The following communication guidance materials can be found within the document 

titled “Medical Redeployment Communication Guidance Materials” on the ACTPS 

Employment portal: 

a. Letter to employee advising medical examination under Enterprise Agreement 

b. Letter to employee advising possible health assessment - s34 PSM Standards 

c. Letter to employee advising requirement to attend health assessment 

d. Letter to employee post health assessment or medical examination – initiation of 

s122 PSM Act 

e. Letter to employee offering a suitable vacant position – s122(2)(b)(i) 

f. Letter to employee confirming transfer – s122(2)(b)(ii) 

g. Letter to employee advising redeployment has been referred to HoS – s122(b)(iii) or 

s122(2)(c) 

h. Letter to employee seeking comments – s123(2) 

i. Letter to employee advising transfer and reduction of classification – s123(2)(a)(i) 

j. Letter to employee confirming consent to transfer and reduction of classification – 

s123(2)(a)(i) 

k. Letter to employee advising unattachment and reduction of classification – 

s123(2)(a)(ii) 

l. Letter to employee advising retirement – s123(2)(b) 

  

https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
https://www.cmtedd.act.gov.au/employment-framework/for-employees/a-z
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