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Purpose 
1. In response to a recent decision of the Full Court of the Federal Court regarding requirements 

relating to public holidays under the National Employment Standards (NES) in the Fair Work Act 2009 
(Cth) (FW Act), the purpose of this policy is to provide advice to directorates/agencies who roster 
shift workers to work on public holidays. 

Application 
2. This advice applies to all ACT public sector directorates/agencies that engage shift workers. 

Background 
3. The Full Court of the Federal Court recently issued a decision which has important implications for 

employers who roster employees to work on public holidays or otherwise require employees to work 
public holidays. 

4. In Construction, Forestry, Maritime, Mining and Energy Union v OS MCAP Pty Ltd [2023] FCAFC 51, 
the Court found that an employer ‘required’ its employees to perform work on the Christmas and 
Boxing Day public holidays in 2019, without first ‘requesting’ its employees to do so, in contravention 
of the FW Act.  

5. The finding was unexpected because the employees’ employment contracts included a clause where 
they expressly agreed to work on public holidays where required.  Parties have long regarded such 
clauses as representing the acceptance of a ‘request’ to work public holidays. However, here, the Full 
Court found they did not evidence such a request, and the absence of any specific request involved a 
contravention of the FW Act. 

6. In relation to public holidays, section 114 of the FW Act provides that: 
a. an employee is entitled to be absent from their employment on a public holiday; 
b. however, an employer may ‘request’ an employee to work on a public holiday if the 

‘request’ is reasonable; 
c. if an employer ‘requests’ an employee to work on a public holiday, the employee may 

refuse the ‘request’ if the employer’s ‘request’ is not reasonable, or the employee’s refusal 
is reasonable. 

7. These provisions are part of the NES and so cannot be displaced by any provision in a modern award, 
enterprise agreement or contract of employment. 

8. Finally, of note is that in the decision, the court recognised the unique circumstances of organisations 
providing ‘critical services’ and ruled as follows: 

a. An employer can ultimately require employees to work on public holidays who are involved 
in critical services or where it is desirable (although “not critical”) to remain open on public 
holidays in circumstances where the employer has satisfied the obligations imposed upon it 
under ss 114(2) and (3), namely, that it has made a request, that request is reasonable, and 
in circumstances where an employee’s refusal is not reasonable (taking into account the 
factors in s 114(4)). 
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Proposed actions to enable NES compliance 
9. To enable compliance with the NES in a way that does not create an onerous administrative burden, 

directorates/agencies should consider taking the following steps. 

Send correspondence to existing shift workers 

10. Employers should send correspondence to all existing shift workers covering the elements outlined 
points 1-6 below, noting that the specific wording will need to be tailored to the specifics of your 
directorate/agency and the way in which shift workers are rostered. 

a. Set out the nature of their role (e.g. providing emergency services 24/7 with a requirement 
that personnel need to be rostered 24 hours a day, every day of the year including public 
holidays). 

b. Set out the pertinent terms of their contract of employment such as: 
i. you are engaged as a shift worker with an expectation/understanding/commitment 

that you may be rostered to work public holidays; 
ii. any additional benefits that flow from being a shift worker and not being able to 

take all public holidays as they fall, such as: 
1. substitute leave where relevant (which is a mechanism to ensure 

employees receive the allotment of days off without loss of pay; 
2. shift allowances; and 
3. the additional week of annual leave afforded to continuous shiftworkers. 

c. Describe the nature of rostering for a 24/7 environment. 
d. Indicate that where a roster is published that contains shifts on a public holiday, that roster 

is to be treated as an indicative roster until a set date (e.g. 7 days) from the date it is 
published; 

e. Specify the timeframe and process that employees must follow to seek not to work the 
rostered public holiday shift (including reasons) and advise employees that only reasonable 
refusals will be considered in accordance with the NES. 

f. Advise that if no refusal received, the employee is deemed to have consented to work the 
public holiday rostered shift. 

Provide advice to managers and other individuals who are required to consider refusal requests 

11. Ensure managers who are responsible with making decisions regarding rostering are aware of the 
requirements in the NES regarding reasonable vs unreasonable requests. 

Include additional information in advice to new shift workers 

12. Employers should review their template contracts of employment for shift workers to determine 
what additional wording can/should be included to make clear that rosters containing a public 
holiday should be treated as indicative at first, that refusals to work will be considered in accordance 
with the NES, and where no refusal to work received, employees are deemed to have consented to 
work the public holiday rostered shift. 

13. Alternatively, employers may develop a guidance note that can be provided to employees upon 
commencement outlining these factors. 

Ensure payroll instructions are aligned to NES 

14. If an employee does not work a public holiday they were rostered on because the employer agreed 
to their request, payment must be consistent with section 116 of the FW Act, and subject to any 
requirements in the relevant enterprise agreement/other industrial instrument. 

15. However, it should be noted that this does not apply to a public holiday not worked due to a shift 
swap.  A shift swap means employee is no longer rostered on that public holiday as opposed to 
simply not working. 

Assessing ‘reasonable refusal’ 
16. Section 114(4) of the FW Act states that the following must be taken into account in determining 

whether a refusal to work on a public holiday is reasonable (or whether the employer’s request is 
reasonable): 
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a. the nature of the employers’ workplace or enterprise (including its operational 
requirements), and the nature of the work performed by the employee; 

b. the employee’s personal circumstances, including family responsibilities; 
c. whether the employee could reasonably expect that the employer might request work on 

the public holiday; 
d. whether the employee is entitled to receive overtime payments, penalty rates or other 

compensation for, or a level of remuneration that reflects expectation of, work on the 
public holiday; 

e. the type of employment of the employee (eg, whether full-time, part-time, casual or 
shiftwork); 

f. the amount of notice in advance of the public holiday given by the employer when making 
the request; 

g. the amount of notice in advance of the public holiday given by the employee when refusing 
the request; and 

h. any other relevant matter. 

Reasonable v not reasonable refusals  

17. Keeping these factors in mind, the tables below set out refusals to work which would generally be 
either reasonable or not reasonable.   

18. Please note that these tables serve as general guidance only, and that it will be necessary to consider 
any and all refusals on a case-by-case basis having regard to the factors above. 

Reasonable refusals 

19. Generally speaking, a refusal to work on a rostered public holiday will be reasonable in circumstances 
that renders the employee unable to work.  This includes circumstances that would otherwise entitle 
the employee to take personal or other similar forms of ‘emergency’ leave. 

Reasonable Refusals:  

Refusal example Why is it not reasonable? 
Because they are unexpectedly unwell/ill and not 
fit for work. 

Employee would otherwise be entitled to personal 
leave.  

Because their child or other immediate family 
member is unexpectedly unwell/ill. 

Employee would otherwise be entitled to 
personal/carer’s leave. 

Because of a death in their immediate family. Employee would otherwise be entitled to 
compassionate leave. 

Because they are experiencing family violence and 
need to do something to deal with the impact of 
family violence. 

Employee would otherwise be entitled to family 
and domestic violence leave. 

Because child care arrangements for school-age 
children unexpectedly fall through at the last 
minute, such that there is not adequate time to 
organise an alternative. 

This is similar to the examples above, in that an 
employee who is rostered to work on a public 
holiday faces an unexpected ‘emergency’ which 
requires them to be absent from work.  

Because they are already on an approved period of 
leave (eg annual or personal leave).  

Employee is still entitled to be absent from work 
on a public holiday while on leave.  An employee is 
not required to use their annual or personal leave 
entitlement on a public holiday that falls within a 
period of pre-approved leave. 

 
Not reasonable refusals 

Refusal example Why is it not reasonable? 
Employee refuses to work on a public holiday 
without clearly explaining the reason/s for the 
refusal. 

If an employee refuses to work without 
explanation, or is vague in the reasons given for 
the refusal (eg simply ‘I have plans’ or ‘family 
responsibilities’), there is no way of assessing the 
factors which are necessary to consider when 
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determining if the refusal is reasonable or not.  The 
onus is on the employee to demonstrate that the 
refusal to work on a public holiday is reasonable: 
see Clark v Ventura Transit Pty Ltd [2018] FCCA 
468, [71]-[72].  Without a clear explanation, the 
refusal will therefore not be reasonable: see 
Pietraszek v Transpacific Industries Pty Ltd [2011] 
FWA 3698, [83]-[88]; Clark v Ventura Transit Pty 
Ltd [2018] FCCA 468, [88]-[90]. 

Employee refuses to work on a public holiday 
because they need to stay home to care for their 
children who would usually be at school.  

In the context of the employee being put on 
notice several weeks in advance of the public 
holiday roster, there was sufficient time to 
arrange childcare arrangements for the public 
holiday. 

This is to be contrasted with the reasonable refusal 
example above, where such childcare 
arrangements have fallen through at the last 
minute. 

Employee refuses to work on the Easter public 
holiday weekend because they have booked a 
holiday house a month in advance. 

In the context of the employee being put on notice 
several weeks in advance of the public holiday 
roster (ie before the holiday house is booked), this 
would not be a reasonable refusal. 

Employee refuses to work on Easter Sunday a week 
in advance because they want to attend a family 
lunch. 

In the context of the employee being put on notice 
several weeks in advance of the public holiday 
roster, this would not be a reasonable refusal. 

 

Further Information 
20. For further information please contact Office of Industrial Relations and Workforce Strategy (OIRWS), 

Chief Minister, Treasury and Economic Development Directorate (CMTEDD) at eba@act.gov.au.  

Approval Authority 
Geoffrey Rutledge 
Deputy Director General  
Office of Industrial Relations & Workforce Strategy 
Chief Minister, Treasury and Economic Development Directorate  
On behalf of the Head of Service 
13 December 2023
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