


From:
To: CMTEDD FOI
Subject: Freedom of Information request
Date: Friday, 9 August 2019 5:58:58 PM

Good afternoon

I request the following information under the Freedom of Information Act:

•       Documents held by Access Canberra relating to the investigation of the removal of
the Heritage-listed scarred tree listed on the Register as MSYB1 (Spook tree), including:

o       the scope of the investigation;

o       the investigation’s findings; and

o       materials collected as part of the investigation such as documentation on the
circumstances of the removal, works authorisation and plans, and documents related to
when relevant authorities such as ACT Heritage and Access Canberra were notified of the
removal of the tree.

Thanks for your assistance.  If you have any question, please contact 

Kind regards

 





I have included as Attachment A to this decision the schedule of relevant documents. This 
provides a description of each document that falls within the scope of your request and 
the access decision for each of those documents. 
 

My access decisions are detailed further in the following statement of reasons and the 
documents released to you are provided as Attachment B to this letter. 

In accordance with section 54(2) of the Act a statement of reasons outlining my decisions 
is below.  

Statement of Reasons  

In reaching my access decisions, I have taken the following into account: 
• the Act; 
• the contentions of relevant third parties; 
• the content of the documents that fall within the scope of your request; and 
• the Human Rights Act 2004. 

Exemptions claimed  

Public Interest Test (Schedule 2 of the Act) 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process I must consider 
factors favouring disclosure and factors favouring non-disclosure.  

In Hogan v Hinch (2011) 243 CLR 506, [31] French CJ stated that when ‘used in a statute, 
the term [public interest] derives its content from “the subject matter and the scope and 
purpose” of the enactment in which it appears’. Section 17(1) of the Act sets out the test 
to be applied to determine whether disclosure of information would be contrary to the 
public interest. The factors referred to in the test are found in subsection 17(2) and 
Schedule 2 of the Act.  

Factors favouring disclosure (Schedule 2 section 2.1) 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factor in 
favour of disclosure is relevant to determine if release of the information contained 
within these documents is within the ‘public interest’. 

(a) disclosure of the information could reasonably be expected to do any of the following: 
 

(i) promote open discussion of public affairs and enhance the government’s 
accountability.  

Having considered the above factor identified as relevant in this matter, I consider that 
release of the information within the scope of the request may contribute to open 
discussion of public affairs and enhance the government’s accountability.  I consider there 
is a public interest in the operations of the ACT Government in relation to the 
investigation of the removal of the heritage listed scarred tree listed on the register as 



MSYB1.  The documents identified as being within the scope of your request provides this 
information. I am satisfied that the release of this information is within the public interest 
as it provides background and context to this matter thereby promoting public discussion. 

Factors favouring non-disclosure (Schedule 2 section 2.2) 

Taking into consideration the information contained in the documents found to be within 
the scope of your request, I have identified that the following public interest factors in 
favour of non-disclosure are relevant to determine if release of the information contained 
within these documents is within the ‘public interest’. 

(a) disclosure of the information could reasonably be expected to do any of the following: 
… 

(ii) prejudice the protection of an individual’s right to privacy or any other right 
under the Human Rights Act 2004; 

(iii) prejudice security, law enforcement or public safety; 
…  

(xi) prejudice trade secrets, business affairs or research of an agency or person; 

When considering the documents and factors in favour of non-disclosure, I have 
considered the personal information contained in the documents, including names and 
contact information. I am satisfied that the names and contact information of ACT 
Government employees should be released as these individuals were acting in their 
official capacity and the personal information being released is done so in relation to 
these individuals exercising their delegations in a work-related capacity.  I have however 
decided to remove the names and position titles of the Treeworks (ACT/NSW) Pty Ltd’s 
staff below the level of managing director.  The names of the staff have been provided for 
explanation purposes only in the course of the notification of the incident.  I believe the 
release of this information may prejudice the protection of these individuals’ right to 
privacy or any other right under the Human Rights Act 2004. 

I also find that disclosure of parts of the Regulatory Advisory Committee Submission could 
provide an understanding of the considerations and processes taken into account by the 
Committee and could subsequently be used to remove heritage listed trees on an 
unauthorised basis across the ACT without fear of prosecution. 

The third factor I have identified as relevant in considering your access application is the 
prejudice that could occur in releasing trade secrets, business affairs or research of an 
agency or person. In the case of Re Mangan and The Treasury [2005] AATA 898 the term 
‘business affairs’ was interpreted as meaning ‘the totality of the money-making affairs of 
an organisation or undertaking as distinct from its private or internal affairs’. Having 
reviewed the documents identified, I am satisfied that the documents contain 
information related to the business affairs of Treeworks (ACT/NSW) Pty Ltd. I am of the 
view that the information contained in the documents is sensitive in nature as it contains 
a quoted figure provided to the ACT Government not publicly known. 



Noting the pro-disclosure intent of the Act, I am satisfied that redacting only the 
information that is not in the public interest to release, while releasing the rest of the 
information will ensure the intent of the Act is met and will provide you with access to 
the majority of information held by CMTEDD within the scope of your request. 

Charges 

Pursuant to Freedom of Information (Fees) Determination 2017 (No 2) processing charges 
are not applicable for this request because the total number of pages to be released to 
you is below the charging threshold of 50 pages. 

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision in response to your 
access application together with the documents that are being released to you will be 
published in the CMTEDD disclosure log 3 days after the date of my decision. Your 
personal contact details will not be published. You may view the CMTEDD disclosure log 
at: https://www.cmtedd.act.gov.au/functions/foi/disclosure-log. 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek a review by the Ombudsman of this outcome under 
section 73 of the Act within 20 working days from the day that my decision is published in 
the CMTEDD disclosure log, or a longer period allowed by the Ombudsman. 

If you wish to request a review of my decision you may write to the Ombudsman at:  

The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 
Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made by the Ombudsman under section 82(1), 
you may apply to the ACAT for a review of the Ombudsman decision. Further information 
may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 
  



Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or by email at CMTEDDFOI@act.gov.au.  

Yours sincerely, 
 

 
Sarah McBurney 
Information Officer 
Information Access Team 
Chief Minister, Treasury and Economic Development Directorate 

4 September 2019 
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4. Factors that warrant Access Canberra intervention decision  

To outline why the issue should be progressed, or the reasons for the proposed compliance, enforcement 
decision.  

AC was requested to look into the circumstances that led to the unauthorised removal of a heritage listed 
tree. Scarred trees are important to contemporary Aboriginal people, especially the local Ngunnawal people. 
Sites such as these represent to Aboriginal people a sense of place in time, and belonging – places where 
their ancestors left visible signs of their occupation of the land. 

There is significant public interest in relation to this incident and
 

There are also a number of ACT Government Directorates that are involved in this matter, for example - 

ACT Property Group – Chief Minister, Treasury and Economic Development Directorate. 

ACT Heritage - Environment, Planning and Sustainable Development Directorate. 

Infrastructure and Capital Works - Education Directorate 

Wanniassa Hills Primary School – Education Directorate. 

Delegate of the Conservator of Flora and Fauna – Transport Canberra and City Services  

5. Other relevant investigations decisions 

Highlight activities undertaken by Access Canberra or other regulators relevant to the alleged conduct and 
any response/actions. 

5.1 N/A 

6. Risk or harm or level of Detriment caused by the conduct  
 

6.1 The scarred tree is valued by the Aboriginal community generally, and particularly the Ngunnawal 
community, as evidence of traditional ties to the land. Such trees are used in educating the public about 
tradition Aboriginal life. There is evidence to suggest that the local Aboriginal community see this type of 
Aboriginal place as an important, highly visible landmark of their continuing occupation of the country. 
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7. Recommendation and Rationale  
2.2(a)(iii)
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8. Recommendation and Rationale of the Committee  
 

Date of recommendation: 17 November 2017  RAC Chair:  Greg Jones 

RAC Members: Radmila Andric, Derise Cubin, David Middlemiss, Michael Azize 

RAC Attendees: Dan Curtin, Michelle Da Silva, Danny Baker 

Recorded by:  Raffaele Mallamace 

2.2(a)(iii)

2.2(a)(iii)
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9. Attachments   

A. 1998 Archive photo of the Heritage listed (Aboriginal scar tree) tree 14. 
B. Tree Diagnostic Report 
C. Email from Treeworks admitting liability for the unauthorised removal. 
D. Tree Protection (Approval Criteria) Determination 2006 (No 2). 








































