


















































































































































































































































completely as possible, as indeed it has endeavoured to do throughout the
investigation.

As detailed below, Able Landscaping admits that it did breach section 8 of the Code,
but that the breach was minor in nature, given that the subcontractor in question
became Code-certified three days after engagement. However, Able Landscaping
strenuously denies that it breached section 12 of the Code, patticularly the allegation
that it provided false and/or misleading information. While Able Landscaping
mistakenly provided incorrect information on one occasion, this was due to an
administrative error which was quickly corrected, and cannot reasonably sustain a
finding that Able Landscaping intended to mislead the Registrar.

In accordance with the Guidelines, Able Landscaping submits that no sanction
should be applied, given that only section 8 of the Code was (briefly) breached and
no breach of section 12 occurred. In the alternative, if the Registrar is minded to
impose a sanction, we submit that a sanction of no more than 20 infringement points
should be imposed, given that the breach (of section 8) should properly be classified
as no more than ‘moderate’ under the Guidelines.

In support of this Response the following this statutory declarations are enclosed:

@) Mr Jean-Michel Noja, dated 13 January 2020, annexing a tabbed bundle of
consecutively numbered documents, named JN-1; and

()  Ms Kathy [JjJij dated 13 January 2020.

Breach of section 8 of the Code

10

11

12

13

Under the Code, section 8(1) required Able Landscaping to provide the details of any
proposed subcontractor to the Territory prior to their engagement on Territory-funded
work, while section 8(2) required Able Landscaping to only engage subcontractors
which held a Secure Local Jobs Code Certificate.

Able Landscaping admits that it breached section 8 of the Code, by engaging .

on the Farrer and Eddison Park Project prior to it receiving a
Secure Local Jobs Certificate and by failing to notify the Territory prior to its
engagement.

As detailed in the statutory declaration of Mr Noja,? ||| GGG s
engaged due to changes in Able Landscaping's internal resources, including leave—
taking by the site supervisor and an increase in workload more generally. This
meant that the proposed engagement of ||| /25 not notified to the
Territory at the time of tender. Able Landscaping’s Code-compliance processes did
not contemplate a change in subcontracting during the course of a project, given that
this had not previously occurred since the commencement of the Code on 15
January 2019, or had otherwise been externally managed on superintended
projects.® Accordingly, Able Landscaping failed to notify the engagement of .

to the Territory. Able Landscaping's is now in the process of
reviewing its procurement processes in in order to ensure that notification of such
changes occurs in the future

As detailed in the statutory declaration of Mr Noja,® Able Landscaping regrets that it

engaged |G vrior to it receiving a Secure Local Jobs Certificate.
However, that engagement was made in the context that Able Landscaping was

2 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [10
3 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [11
4 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [11
5 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [12
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14

aware that ||| ¢ a'ready applied for a Secure Local Jobs
Certificate, which it received on 23 August 2019, three days after commencement.

In the circumstances, and with regard to the proportionality factors at section 7.2 of
the Guidelines, particularly the fact that it is an isolated breach, for which corrective
action is being taken, Able Landscaping submits that no sanction should be applied.
In the alternative, Able Landscaping submits that a sanction of no more than 20
infringement points should be imposed. With regard to Table 1 — Classification of
noncompliance and possible sanctions to the Guidelines, Able Landscaping submits
that the breach is no more than ‘moderate’ in nature, given that the Guidelines state
that an example of such a breach is a ‘failure of a Code Cettified Entity to ensure that
all subcontractors it engages on territory funded work are also a Code Certified
Entity'.

Alleged breach of section 12 of the Code

15

16

17

18

19

Under section 12 of the Code, Able Landscaping was required to ‘comply with any
reasonable request for information’. In the Show Reasons Notice, it is alleged that
‘false and/or misleading information was pravided throughout the investigation’. Able
Landscaping denies that it has breached section 12, in particular the allegation that it
has provided false/and or misleading information.

As detailed in the statutory declaration of Mr Noja,® Able Landscaping has
consistently complied with requests for information by the deadlines imposed. While
Able Landscaping provided incorrect information on one occasion, that was
inadvertent rather than intentional. Given that it was also corrected, we submit that
no breach of section 12 can be sustained.

We emphasise that it is difficult for Able Landscaping to respond to the allegation that
it provided false and/or misleading information, given that few particulars have been
disclosed. Following Able Landscaping’s request,’ the only particulars provided were
from an extract from the investigation report prepared under the Guidelines, as
follows:

‘This investigation was initiated through a site visit by compliance inspectors
from the Secure Local Jobs Branch. When Inspectors attended, the workers
on site provided false information about their employment status. When
documentation was requested from Able Landscaping Pty Ltd, they also
stated that the workers were employees. When the Director, Mr Noja phoned
this Office, he admitted that he had provided false informaftion fo the
Registrar.’

Despite writing to the Registrar indicating that many details regarding the allegations
had still not been disclosed (such as who the workers were, what false information
they had provided, what documentation was being referred to and what Mr Noja was
alleged to have admitted)® no further particulars were given.

The only occasion in which mistaken information was provided by Able Landscaping
was by way of letter on 8 October 2019 (JN-1, Tab 2A) when Able Landscaping
provided a list of subcontractors engaged on Territory-funded projects which failed to
disclose that RR Building Solutions had been engaged. However, as set out in Mr
Noja's statutory declaration and that of Ms Kathy [Jjj (who prepared the letter at
Mr Noja's direction) this was entirely by accident.
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25

Because of the late engagement of ||| G ° Vs s unaware
that they had been engaged on the Farrer and Eddison Park Project.’® Accordingly,
in the letter, Ms [ relied on the list of subcontractors notified at the time of tender
(see tender extract at JN-1, Tab 2B). Due to Mr Noja's workload, he failed to
properly review the letter (for which he accepts responsibility),'" which meant that it
was issued with incorrect information. However, when Mr Noja reviewed the letter
following a further request for information by the Registrar, he realised the error and
called Ms Kristy Bourke of the Secure Local Jobs Branch to correct it.'? Able
Landscaping also issued an amended letter dated 25 October 2012 (JN-1, Tab 4A)

disclosing the engagement of and also m
ich had also been omitted from the prior letter

of 8 October 2019).

Able Landscaping denies that he ‘admitted that he had provided false information’ to
Ms Bourke as stated in the Show Cause Notice, which implies an admission that Mr
Noja had previously intended to deceive the Registrar. Rather, as stated in Mr Noja’s
declaration,' he simply called to apologise and correct an administrative error.

Upon a review of the evidence of Mr Noja and Ms ], we submit that there is no
credible basis upon which to assert that Able Landscaping intended to mislead the
Registrar. WWe emphasise that, prior to the Show Cause Notice of 9 December 2019,
it had never previously been put to Able Landscaping that it had intended to mislead
the Registrar. Rather, Mr Noja corrected the information voluntarily, upon discovery
of the error when further information had been requested by the Registrar and he
reviewed the previous information provided.

We also emphasise that, had Able Landscaping (in its letter of 8 October 2019)
intended to mislead the Registrar about being engaged (for
example to avoid detection of the fact did not hold a Secure
Local Jobs Code Certificate), then there would have been no reason for it to also fail
to disclose the engagement of , given that it held a Secure Local Jobs
Code Certificate. In other words, the information disclosed by Able Landscaping is
inconsistent with any intent to deceive.

The other apparent bases for the conclusion that Able Landscaping intended to
deceive the Registrar appear to be representations made by the employees of
subcontractors (presumably and possibly ) which
Able Landscaping cannot be held responsible for, and have not been disclosed so
cannot be responded to.

It may be (though this is unclear from the Show Cause Notice), that the
representations in question are the ‘as-above’ notations by employees of
and in Able Landscaping’s sign-in/sign-out records (being the
‘Pre-Start Meeting Records’ at JN-1, Tab 2D, which were provided with the letter of 8
October 2019) which indicate that they were ‘workers’ of Able Landscaping. Able
Landscaping cannot say why the forms were completed by those employees in that
manner. However, we note that the reference to ‘workers’ in the Pre-Start Meeting
Records is vague, and may have been misunderstood to include subcontracted
workers to Able Landscaping.™ In other words, it is far from clear that the documents

9 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [10].

10 Statutory Declaration, Kathy
11 Statutory Declaration, Jean-Michel
12 Statutory Declaration, Jean-Michel Noja, 13 January 2020

12 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [23
14 Statutory Declaration, Jean-Michel Noja, 13 January 2020, at [21
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(which were completed by the employees of ||| | | | NN =< I
[l in fact represented that they were employees of Able Landscaping.

For the reasons given above, we submit that no breach of section 12 of the Code has
occurred. We note that section 12 of the Code only requires Able Landscaping to
comply with any reasonable request for information. Given that Able Landscaping
responded to each request for information and corrected any incorrect information, it
cannot be said that it failed to respond to those requests.

It would appear that the classification of the alleged contravention as ‘extreme’ is
based on Table 1 — Classification of noncompliance and possible sanctions to the
Guidelines, in which an example of extreme non-compliance is ‘providing false or
misleading information on a statutory declaration’. \We submit that the inadvertent
provision of incorrect information in a letter falls far short of any definition of
‘extreme’, or the connotations of intentional deceit implied by providing false or
misleading information in a statutory declaration.

Where a matter is to be determined on the balance of probabilities, then the more
serious the allegation, the more cogent the evidence required to prove it."® In this
case, the only (inadvertent) misrepresentation made by Able Landscaping was in the
letter of 8 October 2019. There is no cogent evidence that this was intentional. The
only other evidence apparently relied upon are representations by subcontractors,
which are un-particularised, uncertain and for which Able Landscaping cannot be
responsible.

In summary, it would appear that the investigation has misconstrued a simple
administrative error as an intention to mislead, which we respectfully submit cannot
be sustained. In circumstances where particulars of factual allegations apparently
relied upon have also not been disclosed (see paragraph 18 above) it would also be
procedurally unfair.

Accordingly, Able Landscaping submits that the alleged breach of section 12 should
be dismissed.

Conclusion

31

32

Able Landscaping submits that no sanction should be imposed. In the alternative, if
the Registrar is minded to impose a sanction, Able Landscaping submits that it
should be no more than 20 infringement points, for a ‘moderate’ breach of section 8.

Should the Registrar make a finding of ‘extreme’ non-compliance against Able
Landscaping, this is likely to have a severe impact on the company and its
employees. Able Landscaping is the ACT’s largest employer of local landscapers
and associated employees, with [Jij employees. A finding of ‘extreme’ non-
compliance would be visible on the Secure Local Jobs Code Register, and may
deleteriously affect the Able Landscaping'’s future tenders. That may inadvertently
have the effect of reducing the job security for Able Landscaping’s employees, given
that approximately 60 percent of its work is Territory-funded.’® This would not only
be contrary to principles of proportionality,'” but also the purpose of the Secure Local
Jobs Code, being to ‘feverage... the procurement process fo ensure that the Territory
is conftracting with entities that are meeting their workplace standards and
obligations’.'"® There is no suggestion that Able Landscaping has failed to meet

15 Briginshaw v Briginshaw [1938] HCA 34.

16 Statutory Declaration, Jean-Michel Noja, 13 January 2020, [

17 Guidelines, section 7.2.

'8 Explanatory Statement to the Government Procurement (Secure Local Jobs) Amendment Bill 2018
(ACT), page 3.





























































































































































































































































































































































































































































Secure Local Jobs Code INVO0016/000344: Able Landscaping Pty Ltd

This investigation was initiated through a site visit by compliance inspectors from the Secure
Local Jobs Branch. When Inspectors attended, the workers on site provided false
information about their employmentstatus. When documentation was requested from Able
Landscaping Pty Ltd, they also stated that the workers were employees. When the Director,
M- phoned this Office, he admitted that he had provided false information to the
Registrar. Through the course of the investigation, Mr -also admitted that Able

Landscaping Pty Ltd had engaged non-certified subcontractors, — on
their Farrer and Eddison Park sites. Mr- admitted that, at the time they were engaged,

— did not hold a valid SLIC certificate and did not obtain

certification until three days after works had commenced.

As the Entity engaged a subcontractorwhich was not a Secure Local Jobs Certified Entity at
the time the works were performed and provided false and/or misieading information
throughoutthe investigation, | recommend the registrar sanction 120 points.

7.1 of the Guidelines states that the Registrar will consider proportionality to the breach. In
considering proportionality under Section 7.2, | have considered the following;

s Able Landscaping intended to use its own workforce on the Farrer and Eddison Park
sites

I o ho!d a valid SLIC certificate

e The Director of Able Landscaping Pty Ltd, admitted that false and/or misleading
information was provided and took steps to rectify the situation and provided full
admissions’

As a result, | propose to impose 60 infringement points against Able Landscaping Pty Ltd’s
Secure Local Jobs Code Certificate 000344. The infringement points will be applied in
accordance with section 7 of the Guidelines and will be published on the Secure Local Jobs
Code website.

Undersection 8 of the Guidelines, you are provided with the opportunity to respond to this
Notice, outlining reasons why the infringement points should not be applied.

Submissions received in writing by 13 January 2020 will be considered. If no responseis
received, 60 infringementpoints will be applied without further consultation.

If you have any further questions, please do not hesitate to contact the case officer,

Ms Kirsty Bourke on ||| N

ndrew Rgrkinson
Secure Local Jobs Code Registrar
16 December 2019
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