Quinton, Peter

To: Quinton, Peter
Cce: ' )
- Subject: RVA / ACSA Submission on the Retire

tiachments: ACT-Submission-feb11.pdf; ACT Legis
Submission - Supplementary .doc

Hi Peter

[t was great to talk to you today. As discussed, attached is a Submissi
villages Bill. 1 have also attached the two Submission that we prepare
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ment Villages Bill 2011
lation Submission[1].doc; ACT Legislation

on to the ACT Government on the Retirement
d for Mary Porter MLA as many of the issues in

+hese Submission remain unaddressed. These two submissions form an Attachment to this latest Submission.

My coniact details are below. Once you have digesied the submission,

" about it.
Have a great weekend.

Regards
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Dear Mr Quinton

Thank you for the opportunity to provide a written submission on the
Retirement Villages Bill 2011. This Submission is a joint Submission from
the Retirement Village Association (RVA) and the Aged and Community
Services Association (ACSA). ' : _

Aslam sure yoti are aware, our members based in the Australian Capital
Territory (ACT) have worked constructively with Mary Porter MLA as she
has drafted this legislation. This is despite the fact we do not believe

_legislation is necessary - particularly this legislation with its onerous

compliance burdens on an industry that is already struggling with

- development of new housing for older people due to the costs of

overregulation.

This legislation is not in the ACT community’s interest due to the

following:

» Compliance administration will redirect staff in retirement villages
from looking after the interests of residents o dealing with a
significant increase in paper work. :

s Up-front costs of complying with the legislation'will stymie
investment. This includes investment in current and new facilities,
as the sector looks to other less complex opportunities such as
standard residential stock that does not serve the needs of older

- people.
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Annual compliance costs will have an impact on services and /or
costs to village residents. This will also reduce the resources of
ACT seniors in terms affording future care. This is directly in
opposition to current policy that seeks to lower costs o
accommodation and care for older people.

Increasing the cost of seniors housing will also have broader social
and economic impacts. It will lead to a reduction in the residential -
housing stock being made available to younger generations. Less
construction activity means less jobs and economic activity.

‘The Territory’s population is ageing and there are long lag times in

constructing affordable and appropriate seniors housing. _
Retirement villages are in high demand in Canberra and there are *
very professional and committed operators that have heavily
invested in older people in the Territory..They are an'affordable,

seniors accommodation solution for government. <

Currently, retirement villages operating in the ACT are subject to thé:;‘Féir
Trading Act (ACT) 1992. Under the Act, the Retirement Villages Indusiry
Code of practice (1999) governs the occupation and operation of villages.

— - ThisTarrangement and the consumer protections afforded have been

working and the industry remains perplexed about the need for legislation
given there has been no Tribunal cases inthe ACT. :

As part of our member survey, we have determined that retirement village
operators in the ACT have currently earmarked around $204 million in
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economic benefits, and adds to the economic base
of the Territory. ’

The potential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that investinent. -

With over 2300 Canberrans in retirement villages, future investment
plans, and no tribunal cases to date - it raises the question — why are we
trying to fix something that is not broken?
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We Would welcome the opportunity to meet with you to discuss our
concerns in more depth. We stand ready to work with you to ensure
continued investment in affordable accommodation options in the ACT.

Yours sincerely

Retirement Village ' Aged' and Comr.nu.nity. _
Association Services Association of
NSW and ACT

24 February 2011
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Executive Summary

The Retirement Village Association and Aged and Community Services
Association of NSW and ACT (ACSA) would like to thank you for the
opportunity to again provide written comments regarding the regulation
of retirement villages in the ACT. ‘

‘We are particularly pleased that we are now at a stage where the

Government has the opportunity to fully consider the impact on the
community of this legislation.

You can find further information about our organisations at Attachment A.

This Submission is a joint RVA and ACSA Submission as both peak bodies
are deeply concerned about the Retirement Villages Bill 2011. Both
organisations are committed to ensuring positive outcomes for village
residents, the retirement village industry and the ACT community. Happy
residents are the cornerstone of the industry. Our own surveys highlight
greater.than 96% satisfaction by people in villages, which would be the
envy of any industry. -

In July 2010 and September 2010, the RVA and ACSA provided
submissions to Mary Porter MLA. These Submissions are at Attachment B

_for your information. We are attaching these Submissions as many of the

issues raised remain in contention with the current legislation, which in
our view is poorly conceived given the paucity of issues raised by
residents in the Territory.

From these Submissions you will note our consistent written commitment
to an outcome that promotes consumer protection and robust fair trading
practices. What is also critical with our ageing community is an
investment climate that will entourage continued growth and the
provision of much-needed seniors housing in the ACT.
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Since the Submissions we provided to Mary Porter MLA in July 2010 and
September 2010, we have met with her to express our concern that the
current Bill does not address the issues previously raised. It should be
noted that Mary Porter MLA has undertaken to respond to the outstanding
 issues with the reasons for their exclusion in the current BilL

In addition, the RVA has written to the Chief Minister to implore the
Government to undertake an economic and regulatory impact staiement.
The industry contends that this Bill should not be considered until the
facts about its impact are properly assessed and debated. The flow on
impacts of this Bill will be very significant and have the potential to switch
off investment in what is already a very difficult market that has been
greatly impacted by the global financial crisis. '

Introduciion

It is important that this Submission provide context regarding the current
operating environment in the ACT for the retirement village industry.

The current sysiem is working

Currently, the system is working. There has not been a tribunal case in
the ACT and nor have there been large numbers of residents agitating for-
legislation. In fact, many residents are concerned about the compliance
burdens that naturally follow legislation and just how much of these new
costs will be passed on to them by operators.

The RVA and ACSA acknowledge that there has been a minority of
residents that believe because there is legislation in other jurisdictions
there should be legislation in the ACT. Th_ere'is_no evidence to suggest
that the current system is not adequate and nor has there been any

. attempt to modify or reform the current system before reaching for
legislation. There is also, importantly, no evidence to'suggest that
legislation in other jurisdictions pro duces better outcomes for village
residents. '
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As you will see from previous Submissions (Attachment B), the RVA and
ACSA believe that there are relatively simple reforms to the Code that
could be undertaken to enhance existing consumer protections. The RVA
. and ACSA firmly belleve this should be implemented prior to considering
legislatlon

‘Retirément village industry

In the ACT there are 28 retirement villages containing 1429 units and
accommodating around 2300 Canberrans. Nationally there are 1,900
villages, accommodating 160, 000 people

This means that on a national basis over 5% of the population over 65
years of age live in a retirement village. Some States like Western
Australia and South Australia have much higher penetration rates, and
also a more flexible and balanced regulatory enviornment.

‘Even if we assume a 5% penetration rate in the ACT (as it is nationally),
there could be as many as 29,000 people living in retirement villages in

the-AET—Put-another way; this would require-as-many-as-150-ormore
new villages that could be constructed to meet current demand. This
would result in a construction value in thé order of $4 billion that would
be significantly impacted by what will be the most onerous legislation i in
Australia (as it is currently drafted).

This Bill will have a major negative impact on future investment and jobs
in the ACT economy and mean that older people will have little choice in
how to access accommodation that is fit for purpose for their needs.

However, our ageing population, particularly evident in the ACT, and a
greater acceptance of village living, could result in around 8% of the
population living in retirement villages, which would drasticélly increase
the need for new villages. This assumes constant demand from seniors for
village living. The consequence of this is the need for new retirement
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villages in the ACT. For this to occur, the retirement village indusfry
requires an investment climate that stimulates expansion.

For further information about the community henefits of retirement
village living see Attachiment C.

Summary of Recommendations

The following is a list of recommendations contained within this
Submission.

Recommendation One

That the ACT Government formally respond to previous RVA and ACSA
‘Submissions to Mary Porter MLA (Attachment B) to ensure a robust

understanding by all parties of the current environment and Government

objectives in regulating the retirement village industry. '

Recommendation Two '

That the ACT Government, in concert with the ACT retirement village
industry, complete a RIS prior to debate on the Retirement Village Bill in
the Legislative Assembly and that the results of this RIS be made public.

_ Recommendatibn Three
That the ACT Government review the Retirement Villages Bill 2011 and
seek to simplify the legislation in order to significantly reduce the

compliance burden on the industry — and thereby the negative impact this
will have on ACT seniors and the broader community.

Recommendation Four

That the ACT Government undertake, in concert with the ACT retirement
village indusiry, an assessment of the likely investment impact of the
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Retirement Village Bill 2011 to determine the social and economic costs to
the ACT - and whether any perceived beneits of the current legislative
approach outweighs these costs.

Recommendation Five

That the ACT Government amend the Bill where specifically
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and
intent of certain provisions is not clear to determine how best to amend
the Bill.

Recommendation Six

That the ACT Government works with the Federal Government to:

° Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT.

° Enable the National Housing Supply Council to contmue its annual

‘State of Supply’ report.

Recommendation Seven

That the ACT Government:

* Lead a renewed partnership between all governments and industry
to work together to develop more age frlendly and integrated
housmg communities.

¢ Consider planning reforms such as retirement village zoning to
encourage investment. '

»  Work with industiry, including the RVA and ACSA, in a creative
collaboyation to deliver more and better seniors housing.

¥
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. Recommendation Eight

That the ACT Government:
s Transfer policy responsibility for retirement villages and
associated legislative instruments to the Community Sermces
Directorate to ensure a whole of government focus. '

Recommendation Nine

That the ACT Government:

o Reform the stamp duty payable on seniors housing such as
retirement villages to encourage senior choice in accommodation.

s Encourage the Federal Government through the Council of
Australian Governments to remove current pension and assets

. testing disincentives to free up equlty for seniors to invest in their

future housing and care needs.

o Investigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include

information about the 1mpact of housing decisions on their overall
financial p031t10n
Response to Previous Submissions |

As discussed previously, the RVA has provided two Submissions fo Mary.
Porter MLA and these are at Attachment B.

The current Bill Before the Assembly does not fully address the issues and

concerns raised in these submissions by the retirement village industry.

Both the RVA and ACSA spent a significant amount of time and resources
putting forward practical suggesﬁons for reform.

Prior to any debate’in the Legislative Assembly, it is contended that the
issues canvassed in these Submlssmns be formally responded to by the




Aged & Community Services
Association of NSW & ACT
* Incorporatad

Government. If there are suggestions in these Submissions that cannot be
implemented, the industry would like the opportunity to understand the
rationale and to respond.

The RVA and ACSA will work with the Government to deliver a balanced
and fair Code. Similarly, after extensive policy work and analysis, should
the Government determine that a legislative approach is in the
community’s interest, the RVA and ACSA will work with the Government
to ensure this legislation is balanced and fair - and will deliver on the
Government’s objectives.

-Recommendation One

That the ACT Government formally respond to previous RVA and ACSA
Submissions to Mary Porter MLA to ensure a robust understanding by all
parties of the current environment and Government objectives in
regulating the retirement village industry.

Regulatory Impact Statement

- Regulatory impact statements (RIS) are a rigorous way for governments

to analyse the most efficient and effective way of regulating to produce the
greatest net beneﬁt to society.

Unlike normal policy and regulatory development processes of the
Government, the current Retirement Villages Bill has not been fully
assessed. This assessment should be undertaken and the results
publically released before the Bill is debated in the Legislative Assembly.

The RIS should assess the current Bill to determine whether:
° Legislation is necessary to achieve desired government outcomes
and deliver greatest benefit to the commimnity.
* The legislation is simple and avoids-unnecessary restrictions.
° Itemploys the minimum regulation necessary to achieve its
objectives. :
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s The legislation imposes an unnecessary burden on those affected
and whether it is unduly prescriptive.

s As drafted, it is performance and outcomes focused.

« Itis easy to understand, fair and can be consistently enforced.

o [t enshrines some flexibility in dealing with special circumstances.

o Itaddresses particular problems that cannot be addressed in
another way such as reforms to the current Code.

s Ttis clear and concise and is appropriately mindful of the
compliance burden imposed. -

o Iiis aresponse that is proportionate to the problem - particularly
in this case where there is no demonstrable problem existing in the
ACT. :

In essence, the RVA and ACSA contend that other government legislation
is subjected to this type of scrutiny and therefore this Bill should not be
debated and supported by the Government until a RIS has been
undertaken. ‘

We contend that it is incumbent on the Government to assess the risks,

costs and benefits to the Govérnment,—bus—iness—andftfhe-eommunitygbefor,e ,

supporting this Bill. In addition, the results of the RIS should be made
public to enable debate. ' S

The RVA and ACSA stand ready to work with the Government through the
provision of data and other facts that will assist the Government in
undertaking a robust RIS.

Recommendation Two
That the ACT Government, in concert with the ACT retirement village

industry, complete a RIS prior to debate on the Retirement Village Bill in '
the Legislative Assembly and that the results of this RIS be made public.
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Compliance Cost Burdens

The RVA and ACSA believe that once a full RIS is undertaken by the
Government, the extent of the onerous and unnecessary compliance costs
inherent with the current Bill will be identified and understood. There is
no doubt this Bill will impact on the future of the industry in providing
affordable and appropriate seniors accommodation in the ACT.

This Bill will add to the bureaucracy of running retirement villages. '
Additional time and resources will have to be dedicated to ensuring
documentation and policies and procedures are compliant.

Compliance costs

In preparing this Submission, the industry in the ACT has undertaken a
_ survey of all operators and determined the following compliance costs:

o The total up-front cost of the industry becoming compliant will be
between $650,000 and $750, 000. This estimate does not include

personnel costs.

* There will be an annual ongoing compliance cost io 'the industry of
apprOXImately $500,000.

The immediate impact of these costs will be a reduction in capital
expenditure earmarked for upgrading existing facilities. This will result in
aloss of jobs in the ACT and poorer infrastructure for retirement village
residents. These costs will impact on the services the industry provides to
residents - the RVA and ACSA believe this is not in the communfy S
interest.

Compliance costs and who pays?

Unfortunately, the impact of this Bill will fall on retirement village
residents. Each operator will work to minimize the impact and each
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operator is likely to pass on the compliance costs in different ways.
Ultimately, it is ACT village residents that will pay for this legislation.

There are a number of different ways that operators will work to defray
the compliance costs associated with the legislation and these are as
follows: '

» Personnel and residents. Our industry survey showed that
operators will iry to absorb the new paper work and compliance
obligations within the current staff base. There will be reduced
availability of staff for village residénts and therefore a reduced
service offering. S -

» Passing on costs to residents. The financial costs associated with
this legislation will very likely be passed onto residents. Thisis
likely to occur in different ways but the options available to
operators are as follows: '

o Increased unit prices. Future sales of village units in the
_ACT are likely to see an increase in the asking price. This
does not assist with current affordability pressures, nor

-does-itass! st—senior;sfto_d‘av,\msize'and_free up existing .
standard residential stock for future generations. Further, it
does not assist seniors in funding their future care needs -

" the burden of which will inevitably fall on the Government.

o Increased exit fees. Residents will be very concerned about

this prospect but some operators feel that they will not have
a choice. The Government, and the broader community,
should also be concerned as it will impact on an older
person’s ability to pay for their future care needs.

o Increasing ongoing maintenance levies. Again, this will

concern residents and it will impact on the affordability of

the retirement village product in Canberra. :

To re-iterate our first recommendation, a robust RIS will identify the
onerous compliance burden built into this legislation and this cost should
be known prior to debate on the Bill. ' T '




s

i

1 Retirement Village Association

¥h

©

Aged & Community Services
Assaciation of NSW & ACT
Incorporated -

Recommendation Three

That the ACT Government review the Retirement Villages Bill 2011 and
seek to simplify the legislation in order to significantly reducé the
compliance burden on the industry - and thereby the negative impact this
will have on ACT seniors and the broader community. .

Reduced Territory Investment

Any changes to the regulatory environmenf méan that business like
-operators of retirement villages have to reassess. RVA and ACSA
members are currently reassessing their investment plansasa
consequence of the Retirement Villages Bill 2011.

As background, retirement villages are a difficult asset class through
which the property industry makes very modest profit. The very nature of
the parinership agreement between the opérators and residents is about

ensuring mutual financial benefit. (, '

Our members canmake greater profirs and quicker protits through
-developing standard residential stock, which does not serve the interests
of many older people as well as retirement villages. Standard residential
stock is developed more quickly, the upfront costs are less, and the
investment recouped immediately upon sale. This is not the case with
retirement villages meaning investment is more risky, requires large up
front debt and equity and return timeframes are very long (10 years or -
more in many cases). '

As part of our member survey, we have determined that I;etiremént village
operators in the ACT have currently earmarked around $204 million in
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economic benefits, and adds to the economic base
of the Territory.
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The potential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that invesiment.

Canberra’s population is ageing and there is aneed now for more
appropriate and affordable seniors accommodation: There are longlag
times associated with the building of retirement villages, villages are in
demand in the ACT, and they are currently affordable. The industry, and -
ultimately the Government, will not be able to meet future demand should
investment stall. ' '

Arigorous RIS will determine the likely impact on inveétment in the ACT
and this will enable the Government to fully consider the social and
economic impact of the Retirement Villages Bill 2011.

The ACT industry stands ready to work with the Government through the
provision of information that will assist with the RIS being undertaken.

Recommendation Four

That the ACT Government ﬁndertaké. in concert with the ACT retirement

village industry, an assessment of the likely investment impact of the
Retirement Village Bill 2011 to determine the social and economic costs to
the ACT - and whether any perceived benefits of the current legislative
approach outweighs these costs. '

Specific Drafting Concerns

There are drafting issues with the Rét‘irement Villages Bill 2011 thatthe
RVA and ACSA believe need to be addressed.

It is obvious that the current Bill cherry picks provisions from legislation
in other jurisdictions such as Queensland and New South Wales (NSW). .
The Bill as it currently stands does not promote harmonization and is not
cohesive. '
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Further, given that this Bill has not been the subject of a normal public
policy process and a RIS has not been undertaken, this is not surprising.
Nevertheless, these issues do need to be addressed prior to the any debate
in the Legislative Assembly on this Bill.

As further context, the final report of the Productivity Commission, Caring
for Older Australians, recently provided to the Federal Government,
provides a comprehensive analysis of the retirement village industry
regulatory environment. This report recognises that the current
regulatory environment is stifling invesiment and needs to be addressed
should seniors housing continue to be developed.

In addition, the Federal Government’'s Advisory Panel on the Economic
Potential of Senior Australians also points to the need for reform of the
current regulatory environment. The Panel notes that the current
regulatory and taxation environment is stifling invesiment in seniors

" housing in parts of the country. The retirement village industry believes

the ACT risks experiencing the decline in investment experienced i in other
parts of the country such as NSW and Queensland.

The- RVA-and—AGS—A‘supportthesefmdmgs and recommendations and
encourage the ACT Government to look closely at these reports before
determining thata leglslatlve approach is necessary - or that the current
Bill is nécessary.

The following is a table that outlines RVA and ACSA’s concerns with the
current Bill. It makes some re-drafting recommendations and observes
that in some areas, the Government and industry would benefit from
discussing the intent of certain sections.
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Section by Section Analysis of the Bill

[tem  |Section | Issues / Recommendation

1. S12 " | This Section is inflexible, does not reflect existing
‘Application for arrangements, and does not encourage operators to
registration work with residents to enable them to access a

Village should they choose.

A Scheme to be registered should not limit the form
of village contract to be utilised in a Village.- Village
operators are now adopting multiple forms of tenure
/ terms to accommodate dlfferem resident needs.

For example, some operators conduct both rental
units under the NSW Act as well as standard for
loan/lease in the same village. The registration
process should not operate in a manner to limit
flexibility-in-forms-of- mllagacontraas thatcan be

used. The Queensland model of a PID operatesina
manner to be so restrictive that it has difficulty
recognising rental contracts and makes it difficult to
change the form of village contract from time to fime.

2. S14 ' The indusiry contends that a process to effectively
- | Power to ask for ‘qualify’ a prospective village operator is appropriate
information etc from to ensure only persons of good reputation and
applicants and others | capacity are able to conduct the business. Ina

retirement village setting this is appropriate given
the cohort of residents.

Having said that, the industry is concerned that the
process of qualification outlined in the Bill may act as
a deterrent to new entranis. It may, by default,
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consolidate and protect incumbent operators. This
could have the unintended consequence of stifling
variety, new products and ultimately competition.

3. S15 ' The ability of an operator to transfer and organise its
Transferring registration | business affairs is a critical part of the conduct of the
: " | operations of a business.
A number of larger portfolios have been established
as a result of smaller operators / developers
developing their model, selling to another operator
and then ultimately being purchased by an
institution.
Examples of this lnclude the Glen Group in NSW Lhat
was consolidated and then sold 1ts interests to the
AMP Group.
Another example is the Salvation Army Southern
Region being acquired by the Macquarie Bank group.
More recently Sakkara Group established a portfolio
that was formed from smaller operators, sold to
Aevum Lid and then ultimately acquired by

~Stockland Group Ltd.

There is no doubt there should be disclosure to
‘residents of prospective operators of the village.
However there should not be a power granted to
residents to restrict the ability to transfer. That
would constitute a significant restriction of
development of the industry and would fly in the
face of the one of the objects of the Act.

There is also a definitional issue in relation to change -
in control particularly for villages held by listed
corporations.

The obligation should not be t LO ‘apply’ to the
Commissioner but more correctly to inform. The
ability of a resident to object generally and further o
have 60 days within which to object will affect the
ability of operators to transfer their villages and will
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again restrict the ability to develop the diversity of
the industry. =~

The only basis upon which a transfer of registration
could be refused is if the transferee is a person that
would not otherwise qualify as a scheme operator

| under s13(2). To the extent that Government wishes
to protect residents from a former operator paying
outstanding refunds, this is addressed in the notice
mechanism raising the issue and the transferee and
transferor responding to the issue but not acting to
stop any transfer. It would probably be in the best
interest of a resident that if an operator can't pay a
refund then it is better that the next operator can pay |.
and does buy the facility.

The RVA and ACSA contend that at a minimum the
following amendments need to be made to this

Section.

o 15 (2)-replace “apply” with “notify” and

 insert “its intention” following fair trading.
This would then read as follows - '
(2) The scheme operator must notify in writing
to the commissioner for fair trading its
- interition to transfer the registration of the
scheme for the retirement village.

« 15 (3) (a) (i) - replaced “asked” with
“notified” and after fair trading insert “of its
intention”. This would then read as follows -
(i)that the operator has notified the

; commissioner for fair trading of its intention to
’- transfer the registration of the scheme for the
village; .
| : o Delete 15 (3) (iv).
_ : » Insert 15 (3) (c) “A resident who has received
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notice under (a) above, may within 30 days of
receiving the notice give notice to the
operator and the Commissioner raising any
concerns they may have to the transfer”,

15 (4) should then read as follows - (4)  On
application, if the transferee is a person
described in s13(2) and is satisfied as to the
matters set out in (5) below the commissioner
for fair trading will within 60 days of an
application, — : '
transfer the registration of the scheme for the
retirement village to the person named in the
application;

15 (4) (b) - delete. o

15 (5) should consequently read as follows -
(5) The commissioner for fair trading in
considering the transfer in the registration of a
scheme for a retirement village will consider
the following matters—

(a)thevommniissioner is satisfied that—

(i) the scheme operator for the
village has complied with
subsection (2); and

(ii) the person to whom the scheme is

to be transferred is—
(A) atleast 18 years old; and

(B) not prohibited from
operating a scheme for a
retirement village under
section 94 (Offence—

operating retirement village

schemes eic while

insolvent); or ]
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(C) not prohibited from
operating a scheme for a
retirement village under
section 95 (Offence—
operating retirement village
schemes etc with relevant
conviction); and

(iii) the transferor and transferee
have provided a response to any.
notice issued under subsection
B ]

(6) Ifthe commissioner for fair trading
transfers the registration of a scheme fora
retirement village, the commissioner must
record the transfer in the retirement village
scheme register. :

(7) In this section:

resident includes a former resident who
has not received an exit entitlement to

which the former residentisentitled under—
the former resident’s residence contract.

. 519 o
‘| Residence coniracts’
generally

This section seeks to limit any other clauses fo ‘no
Jess beneficial'. Itis contended that this is too
subjective a test. The better testis to ensure there is
no provision made contrary to the provisions of the
Part. Otherwise if the Act changes in the future,
confusion is potentially created. _

e Ttis recommended that 19 (2) be amended to
read—(2)  Nothing in this part preveiits a
scheme operator for a retirement village and a
resident of the retirement village agreeing (ina
residence contract or otherwise) to conditions
that are not contrary to the provisions in this
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5. S20 This section uses the term or expression ‘person’
Meaning of residence rather than ‘resident’. Thisis potentially confusing,
contract - [t potentially enables a person, not a resident, to use

~ | the village facilities. There are likely other
unintended consequences and it is recommended
that the Government redraft thls Section.

6. - 1§21 .| 821 (a) (vii) - insert “-if applicable” at the end. It
Form and contentof - | should be noted that some operators choose to fun
residence contracts this component of capital works themselves without

committing to a fund. The objective of this clause is
transparency and this is transparent.

7. S23 The RVA and ACSA believe that it is a useful concept
Residence coniracis - to have the language of village contracts consistent
guidelines g so long as the Act does not limit the variety of

| provisions that could be agreed to within a
contract/s.

8. S31 ' It is unduly harsh than an operator commits and
Offence - failure to notify | offence for failing to notify of the later event. This .
end of cooling-off periods | Section should be re-drafted to say that a notice must
to certain c1rcumstances be‘issued otherwise the coniract could be

unenforceable or may be rescinded by the resident
within the setthng in period without penalty.
. Itis recommended that the Section re re-
drafted so that it reads as follows: _
A scheme operator for a retirement village
must: — ,
(a) ifthe cooling-off period for a residence
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contract for the retirement village
starts on a day that a later event
- happens;
(b) give the resident under the residence
contract, as soon as practicable after
the event happens, written notice of—

(i) the date the later event happens;
and : :

(fi) the date the cooling-off period.
ends. ’

If the operator fails to issue the notice, the
resident may rescind at any time without

penaliy.
9. S32 « Given the above change to S31, itis
Residence contract may be recommended that S32 read as follows -
rescinded during cooling- A resident of a retirement village may, by
off period. written_notice_to_the_scheme operator for the
‘ village, rescind a residence contract in relation
to the village before the cooling-off period ends
or during the settling in period If the operator.
fails to issue a notice under s31. -
10. S34 This Section is unclear regarding the problem it is
Offences - failure to deal seeking to address or the resident rights seeking to
with instruments be protected. The RVA and ACSA would welcome a

assigning property during
cooling-off period

discussion with the Government about this Section to
determine why it has been included. . '

As it is drafied, it could relate to the transfer of items
to a resident or it could be the transfer of an interest

in the property itself.
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If the intention is to stop operators from selling
Items of equipment to residents then seeking to buy
them back at the end of the contract, it is
recommended that the Section be drafting along the -

| lines of the following -

* The Operator must not sell items of equipment
to residents with a provision that the operator
may repurchase the equipment upon departure
of the resident. Any coniract that contains
such a provision is of no effect.

11.

S41

and repay ingoing
“confributions

Offences — failure to hbld .

The RVA and ACSA would welcome discussion with
the Government regarding this Section as this

potentially has significant investment implications

for the sector. It may be, however, that this is simply
poorly drafted. Until the RVA and ACSA aré clear on
what the issue is that it is trying to address, we are

unable to recommend a specific form of words to
deal with the problem is it seeking to address.

‘The effect of this provision is that money paid under

a village contract cannot be paid to the operator until
after the cooling off period. Given all trustees
operate under instructions from their clients, to have

the trustee liable under the Act for having commltted

an offence is inappropriate.

Further, the effect of this provision means financiers

| will need to wait until the end of the cooling off

period.

The provision effectively operates to provide a
resident a form of deposit securiiy to receive back
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their ingoing contribution until the end of the cooling
off period. This is in spite of the fact that the resident
receives the benefit of some occupation and use of
village facilities during this time.

12. : S53 . This could be amended and improved by the

Ending residence addition of the following words at the end of S53 (2)

contracts - scheme (c)-

operators ,
- o In this regard, the resident agrees the operator
may contact the resident’s medical practitioner
to obtain details of the resident’s care needs.

There are also some significant problems with this
provision.

This provision has been drafted so that it is similar to
the Aged Care Act. It is designed to ensure thatifa

person is not able LL_O remain in a facility, the provider
must have an alternative. The difficulty is that under

this Act, the village operator is not a person under -
the control of the Aged Care Act but is being directed
to this Act to ensure they can identify an appropriate
aged care facility. This is something a village
operator may not be able to do.

The proper course is to determine if the person can
remain in the village and if they cannot to then
terminate the agreement.

13. Division 4.9 The RVA and ACSA contend that the first part of this
Exit entitlements Division over-emphasises offences being committed

: ' for certain things not being done by an operator,
which actually might simply have occurred asa
result of administrative error.
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This appears unnecessary when an alternative fora
failure by an operator to provide these items is for
the resident to approach the Commissioner and to
make a specific request. If after that request, the
operator does not fulfill their obligations, then one
could legitimately say that an offence has occurred.

It is recommended that this Division be re-drafted.

S59 , ]
Offence - failure to pay
exit entitlemenis to
residents who own units

- amounts within 6 months,

This provision seeks to use the language of s180 of
the NSW Act relating to the obligation to repay
amounts for registered interest holders however it
has the effect of requiring repayment of such

The NSW legislation recognises the right of the
resident to be paid under their contract when a
future event occurs namely the unit being re- leased.
This provision seeks to set that aside and introduces
a mandatory 6 month buy back provision. This does

giverise-to-adjustmentsfor-capital gainsor
calculations of departure fees based on next price. It
is recommended that the Government use the
relevant provisions from the NSW Act.

Further, the effect of this Section is similar to the
effect of s60 below - that is repayment is to be within
6 months of VACSAnt possession at the latest.

It is recommended that this Section be re-drafted or
deleLed

i

S62

Orders for payment of

.exist entitlements on sale
of units :

This provision cannot properly work if the form of”
contract relies upon a future incoming price to be
determined. Either the provision allows fi fora
determination to be made on an amount
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Itis recommended that this Section be removed.

independently determined, which is extremely
difficult and problematic, or it should be removed.

S63
Enforcing residence -
confracts

The effect of this provision is that it could make
former scheme operators or parties to the residence
contract, liable for future problems.

This is inappropriate and ilies in the face of the
practice of a business being sold and the purchaser
taking on all responsibilities. In circumstances
where the village has a charge to secure-
perfofmance, that the Commissioner is involved in
the transfer of the village and so can vet the
purchaser, then this provision is excessive.

In relation to residence confracts, the effect of the
provision is to ensure all residence contracts are in
fact assigned or novated or if the land is registered
that the transfer is registered.

It is recommended this current section be replaced
simply with - '

o A residence contract in relation to a retirement
village is enforceable against the owner of the
land to which the village relates, the scheme
operator or the current scheme operator on the
title or the party liable under the coniract.

17.

S65
Meaning of public
information document-

The RVA and ACSA and our members in the ACT are
committed to ensure that village residents are -
provided with the information necessary to make an
informed decision / choice. We are committed to
transparency and fairness. We also believe that
sometimes the more information an operator
provides to resident, the more confusing and
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potentially problematic ths deCISIOIl process
becomes.

This provision as drafted seeks to bring in elements
of the Queensland PID format. The difficulty of that
format is that the document becomes very
cumbersome. As an alternative, it may be sufficient
to provide all the information requested but to
provide a mechanism for updates or modifications to
the PID to be by way of a simpler document similar
to a ‘Requést’ Document used in the LPI in NSW.

Ifa PID is to be prepared, then noting the Inquiry
Document is used, the process of having the PID
registered and kept up to date (but not provided to
each prospective resident) and having the Inquiry
Document as the disclosure statement to form part
of the contract may be a compromise to reduce the
bulk of paper provided to residents. And to reduce
confusion and compliance costs.

- That is, have the PID operate similar to a-regiStered

dealing-in-the EPHn - NSW-that a-person-is-directed-to—

can refer to. At the very least, the PID should be
allowed to be electronically available and an
operator has satisfied the obligation to disclose if
they identify a website to which the PID is located.
That concept already exists in the realm of financial
services where a Product Disclosure Statement can
be provided by way of internet link.

The alternative is to use a form of disclosure

statement as is done in Victoria or NSW to reduce the
bulk.

In the interests of future village residents in the ACT,
the RVA and ACSA beheve thls Division should he re-
drafted.
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18. S72 _ It is recommended that this be re-drafted to enable
Offence — failure to correct | operators the opportunity to change information.
inaccuracies in public '
information documents

19. o 5101 ) The use of a definition that is linked to the Taxation
Meaning of capital Act is inherently difficult and only opens up the -
improvement whole issue to argument. . :

In circamstances where this Act compels the
establishment of a capital replacement fund then the
distinction between maintenance and replacement
becomes irrelevant.

It is simpler that the village operator is responsible
for all maintenance and replacement butis allowed
to use general service charges plus the proportion of
funds paid into the capital replacement fund to meet
all the cost of maintenance and replacement.

This can be combined to form a capital works fund to

which the residents and operator contribute. In
essence, the form of the NSW Act before the final
changes were made to the establishment of the
capital works fund. :

Sections 102 - 108 appear to iry to stop
refurbishment being passed to either fund. Itis
difficult to draw the line between a request and a
need. If a resident does not request the '
improvement it may still be in the best interest of the

' village and the other residents that some

improvement occur by way of replacement.
Otherwise both the operators and residents run the
risk of deterioration of value and unnecessary
ongoing higher maintenance cost i.e. better to redo
the kitchen as a whole for a new resident rather than
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spend ongoing maintenance for an old fit-out.

It is recommended that the Government and the
industry work together to ensure this Section meets
the objectives of the Government, residents and
industry.

20.

S142

Working out and paying
general services charge for
former residents

This provision again links the ongoing liability to a

maximum period of 6 months. This may be

inappropriate and insufficient and does not reflect
the sharing of gain between the resident and
operator. - '

It is recommended that the Government and the
industry work together to ensure this Section meets
the objectives of the Government, industry, and -
residents.

21.

S166 _
Classification of

The RVA and ACSA would welcome a discussion with
the government about why this provision seeks to

expenditure

classify expenditure. This is essentially an _
accounting concept and we are unsure as to why this
is included in the Bill.

It is therefore recommended that this also be a point
of discussion between government and industry to

~determine the intent of this provision and whether it

could be better drafted.

22.

S168
Creating charges over
retirement village land

It is contended that the drafting of this section

creates an inflexible business and investment

environment for the retirement village iﬁdush‘y in

the ACT and will potentially have unintended

consequences for the community.
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Within this Bill, there needs to be an ability o
differentiate land that has more than one function
e.g. a residential aged care facility on site (co-locatéd
with a retirement village). In NSW, the process
allows for the shading out of non-retirement village
land and this Bill much also allow for'that.

It is recommended that Government re-draft this
section to allow for diversity and choice in use of
land / facilities for ACT seniors. This is going to

hecome incredibly important over coming years.

23.

Division 10
Residents participation

Village operators and residents are a parinership.
Both seek to gain from a well operating village with
increasing unit values. Hence, the RVA and ACSA
believe that strong communication channels
between operators and residents are essential.

This Division simply envisages that communication .

will occur between resident committees and

operators. Sometimes this works very well although
sometimes a small group of residents can dominate
and not act in the interests of the whole village
population. '

[t is recommended that a provision be inserted to
enable an operator fo calla meeting with all
residents at any time. Communication should not be
limited to the residents committee.
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Recommendation Five

. That the ACT Government amend the Bill where specifically
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and
intent of certain provisions is not clear to determme how best to amend
the Bill. ‘

ACT Op'p'ortunities

The Australian retirement village story is a successful one and the
industry has grown despite any support or overt policy framework
delivered by governments. There are, however, emerging challenges for
the industry that if addressed will ensure retirement village living and all
its advantages for seniors will continue to be prov1ded Importantly, it
will ensure the industry will be in a position to keep up with demand from
ACT seniors. :

Itisclearthat retirement villages will continiie to represent an essential

“component of housing for seniors in the future. Even based on current
penetration rates nationally, a projected growth of five million people
aged 65 and over in the next 40 years would require an additional 2,800
villages to meet demand. . -

Should retirement village housing stock not be available, there would be
four clear socio-economic drawbacks:

1. 300,000 or more residents would have to be housed in standard
residential stock that in many cases would be too large and too
difficult to maintain. This would exacerbate existing shortages of
stock available to younger families helghtenmg 1ntergenera‘10nal
inequities.
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2. Those 300,000 or more residents would likely experience
heightened social isolation contributing to poorer quality of life.

3. A greater need for more investment by goverhment in health care,
public housing and home-based care - a significant proportion of
which is currently provided by retirement villages.

4. Direct and indirect economic impacts (employment, investment in
infrastructure).

The Advisory Panel established by the Federal Government o the
Economic Potential of Senior Australians acknowledges that there are
barriers affecting the supply of housing for seniors and the RVA endorses
the commentary and evidence it has provided to the Federal Government.

" Barriers that need to be addressed are:
 Availability and affordability of suitable housing including

problems with developer access to appropriate land.
» Downsizing or moving to more appropriate housing is discouraged

by financial disincentives and a lack of clear and accessible advice.
s Regulatory burdens imposed by State and Territory legislation.
e Taxation treatment of retirement village investment.
» Difficulties in unlocking existing senior wealth. Developer access to
capital and investment disincentives.

These provide an opportunity for the ACT Government to take pro-active
action and planning to ensure ACT seniors have access for affordable and
~appropriate housing. . '

Meésuring senior housing demand and supply

. b
As discussed above, Australia and the ACT face a looming challenge in
providing appropriate and affordable accommodation for our ageing
population. The RVA has presented some analysis above of the recent
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retirement village construction trends and made some evidence based
predictions on the potential impact should this continue.

This evidence is not dissimilar to the data emerging on the housing
industry generally. The final Australian Bureau of Statistics figures
released in January confirmed a weak quarter for both new housing and
major alterations and additions activity in September 2011.

Seasonally adjusted residential building work done fell by 1.6 per cent to
an annualised level of $45.5 billion in the September 2011 quarter. New - -
residential building work fell by 1.9 per cent in the September quarter. In
addition, the value of major alterations and additions work done, which
accounts for around 20 per cent of total renovations activity, eased by 0.2
per cent. :

The RVA contends that in order for any government to properly plan the
extent of seniors housing that is needed into the future, that there should
be ongoing and comprehensive work on measuring housing demand and

supply.

Recommendation-Six
{
That the ACT Government works with the Federal Government to:

* Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT. : ,

* Enable the National Housing Supply Council to continue its annual
‘State of Supply’ report.

Improving access to land and planning reform

The RVA conténds that lack of accéss to cqsf effective land is one of the
key impediments to increasing the supply of seniors housing in the ACT.
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Whist the RVA believes that the issue of seniors housing is so significant
that a nationally driven, Commonwealth- lead set of planning targets (for a
set quota of housing to meet demand in specific areas) would best ensure
seniors are able to access appropriate housing across Ausiralia, there are
some immediate steps the ACT Government can take to drive further
investment in retirement villages. -

Planning reforms that are targeted towards the delivery of seniors
housing would assist the industry to deliver a wider range of products.

Such reforms could include:
~ + Initiatives to speed up planning timeframes.

» Adding a requirement for land purchasers to include a percentage
of land development targeted to seniors housing.

s Allowing different zonings for refirement villages to be

" accommodated in association with other relevant uses (for
example, retail, commercial, mixed use). ,

» Allocating surplus public land specifically for seniors housing.

e Setting seniors housing targets. o :

 Providing other incentives to developers of seniors housing (i.e.

increasing height limits, lowering car parking requirements, floor
space ratio incentives) in other or linked developments.

s Governments working with industry to deliver inner urban
solutions where the development of villages is most difficult and .
costly, including investigation of surplus government or brownfield
sites that could accommodate seniors living.

The removal of barriers such as stamp duty (see below) will also assist
with increasing seniors housing supply and will encourage more efficient
use of existing housing stock. ' :

3

The RVA stands ready to the work with the ACT Government in a creative
collaboration to deliver more and better seniors housing.
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Recommendation Seven
That the ACT Government:

* Lead a renewed partnership between all government and industry
* to work together to develop more age friendly and integrated
housing communities,
* Consider reforms such as retirement village zoning to encourage
" investment. :
*  Work with industry, including the RVA, in a creative collaboratlon
to deliver more and better seniors housing.

Retirement villages as part of aged care continuum

As you can see from the atfachments to this Submission, retirement
villages provide many benefits to ACT seniors and the wider community.

- There are more seniors living in retirement villages than there are in
residential care. The average age of retirement village residents is

increasing-and-more-and-more-seniors-wantto-age- lrrplace—'l‘-hlshmnu

drive government policy responses.

To meet this growing trend, retirement villages and governments need to
work together to deliver innovative accommodation and care solutions.
The RVA contends that this will require a whole of government response —
from planmng, home deSIgn active ageing initiatives, community care, and
health ser v1ces

The RVA proposes that, like elsewhere in the country, the ACT
Government recognise the important role of retirement villages in the
aged care continuum. An important element of this would be to transfer _
policy and regulatory responsibility for retirement villages to the
Community Services Directorate. This would ensure a whole of
government approach to providing ACT seniors with new and integrated
" solutions to all issues. :




Retirement Village Association

Aged & Community Services
Association of NSW & ACT
- Incorporated

Recommendation Eight
That the ACT Government:

o Transfer policy responsibility for refirement villages and
associated legislative instruments to the Community Services
Directorate to erisure a whole of government focus.

Assisting ACT seniors to downsize

Housing is often seen as the fourth pillar of Australia’s retirement income
system, after pension income, voluntary savings and superannuation
(Yates and Bradbury, 2009)*. '

The RVA agrees with the Federal Government's Advisory Panel’s
assessment that: - :

Much of the wealth of the curre.nt cohort of ageing Australians is
locked up in ways that cannot be used to meet challenging

circumstances, primarily as residential property, often in the post-
war housing stock of a single house on a suburban block?

Given the ageing population, all governments in Australia need to consider

new and creative ways to support seniors to downsize from standard
residential homes. -

It is in the interest of retirees-as they will no longer, for example, have the
same home maintenance issues and nor will they have to potentially
modify their existing home to cope with changed circumstances. There is
also ample evidence fo show that making the decision earlier makes it

i

1 Advisory Panel on the Economic Potential of Senior Australians., Realising the economic
potential of senior Australians; enabling opportunity., Commonwealth of Australia, 2011,
page 19. - ’

2 Advisory Panel on the Economic Potential of Senior Australians., Realising the economic
potential of senior Australians: enabling opportunity., 2011., page 3.
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easier for seniors to adapt to the change and en]oy the resulting new
lifestyle.

Implemen‘ing new and creative ways to support seniors to downsize is
also important for governments and the broader community. It frees up

'standard residential stock for future generations, it should assist with
housing affordability issues, and should ACT seniors make the decision ,
earlier and be in appropriate accommodation, they are more likely to live
1ndependem1y longer.

The Federal Government has received two pieces of SIgnﬁcant advice
about the ways in which seniors should besupported in downsizing to
appropriate accommodation and to free up their existing equity to provide
for their future care needs. The PC report and the Advisory Panel have
“both observed that there are disincentives in the system that should be
removed. :

'Key issues that the RVA believes need to be addressed are the existing
stamp duty arrangements, a focus on pension entitlement rather than
overall financial position, and a lack of readily available and accessible

advice for seniors-in planning for their retirementand-their future-needs-

_Stamp‘ duty

Stamp duty on properties adds to transaction costs and there is no doubt
that this suppresses the number of transactions in the housing market. It
can act as a deterrent to seniors making the decision to move to more
suitable housing and can, in effect, reduce the supply of appropriate and
affordable senior housing. :

The RVA contends that there is a need to reform the stamp duty payable
on seniors housing such as retirement villages to encourage senior ch01ce

in accommeodation.
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Pension disincentives

As-the Federal Government's Advisory Panel has observed, the current
retirement system provides a focus on pension entitlement rather than
+he overall financial position of Australian seniors. This is a further
barrier to seniors accessing housing to maintain independent living. This
" means that a senior may be concerned that their pension entitlement will
be reduced due to the increase in assessable assets derived from any gain
in downsizing. : ‘ ' '

The RVA is cognisant of the fact that this issue is primarily a Federal issue
and not a matter for the ACT Government. On-the other hand, should

_change occur, the benefits will flow to the ACT Government. There are the
village style living benefits as per the attachment, and the broader
economic and social benefits such as freeing up residential stock for
younger generations, and providing greater accommodation and care
choices for ACT seniors.

Removal of the current pension and assets testing disincentives would
hrovide the opportunity for seniors to contribute to their future housing

and care needs.

In addition, the RVA contends that there is a need to ensure that
Australian seniors have access to appropriate financial advice to enable to
make decisions before or upon retirement. Advice regarding the pension
access should be readily available. ' : '

There remains an opportunity for the ACT Government to lend its support
to calls for a change to the pension assef test and to use forums such as
COAG to press for reform. '
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Recommendéltion Nine
That the ACT Government:

* Reform the stamp duty payable on seniors housing such as }
retirement villages to encourage senior choice in accommodation.

* Encourage the Federal Government through the Council of .

~ Australian Governments to remove current pension and assets

testing disincentives to free up equity for seniors to 1nvest in their
future housing and care needs. :

* Investigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include
information about the impact of housmg decisions on their overall
financial position.
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Attachment A

The Retirement‘ Village Association: Key Fa‘cts

* The Retlrement Village Association (RVA) is Australia’s peak body for the
* retirement village industry. The RVA represents over 800 villages and
associate members nationally.

Membershlp consists of retirement village operators, managers, OWners,
developers, investors, and industry specialists across Australia.

Members include FKP Aveo, Lend Lease Primelife, Australian Unl*y,
Hindmarsh Group, IRT.

The RVA has five regional offices located in Brisbane, Sydney, Melbourne,
Adelaide and Perth.

As the leading industry voice, the principle objectives of the RVA are to:

o Tead the building and growth of a sustainable and resp01131b1e
industry.

» Advocate and strengthen our relationships w1th local, state and
federal governments to ensure the best legislative outcomes for the
retirement village industry.

» Encourage industry excellence and best practice through
accreditation and facilitate quality improvement through an
effective and relevant professional development program.

' Support and promote the benefits-of retirement villages as ‘the
preferred choice of lifestyle for senior Australians’.

The RVA is made up of around 60% of for-profit operators and 40%not- !
for-profit operators.
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Economic modeling by KMPG-Econtech shows the retirement village
sector contributes up to: -
*  $4.7 billion in turnover across the Australian ecoriomy, comprising
the operations of retirement villages and in the broader economy.
> $2.8 billion to Australia’s GDP. ‘
e 30,000 jobs across retirement villages, construction and other
sectors supporti.ng refirement villages 3

3 KPMG.,, Retirement Village Association., 24 October 2011
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Aged and Community Services Association of NSW and
ACT: Key Facts :

Aged & Community Services Association of NSW & ACT is the
leading peak organisation for not-for-profit retirement living,
community and residential aged care providers. -

ACSA represents 300 organisations in NSW and the ACT providing
over 1,700 services to more than 100,000 people.. The
Association’s member organisations range in size from large multi-
site organisations to'small rural and regional sole operators.

It forms part of a national federation of states association. ACSA
supports a regional network comprising 12 Regional Committees

across the NSW and the ACT.

ACSA represents 21 of the 28 villages in the ACT.

A

Therole-of ACGSA-isto:

» provide industry leadership through advocating on behalf of
its members to all levels of government and related industry
bodies;

o provide member services including conferences, forums,
education, policy and industrial -information and advice to

" help members achieve their organisational and operational
objectives; and '

o build partrerships with related organisations working
towards common goals. ;
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Attachment B

Previous submissions on the ACT regulatory environment

(See separate documents)
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Attachment C

Individual and Community Benefits of

“Retirement Villages

Ageing in place

Villages support individuals o continue living indépendently for as
long as possible, which is what seniors want. This also results in
delayed entry to hospitals and residential care.

Connection .

Villages enable access to social networks with significant health and
wellbeing benefits. :

Support services
and senior friendly
| facilities

Villages offer services, site monitoring and other forms of care in
purpose built facilities. '

_ Quﬁlity of life focus

Villages focus on quality of life and encourage physical and mental
activity. '

Active ageing

Villages provide access to on-site facilities and programs that
encourage activity, healthy lifestyles, and connectédness. These
facilities relieve pressure on local community services.

Villages maintain and enhance the character of the local community

Community ‘
benefits by establishing multiple close networks e.g. health, exercise,
' volunteering,. - ’
Safety Villages provide a safe and monitored environment e.g. call systems,
24 hour monitoring and first aid. : -
Senior friendly Villages provide senior friendly infrastructure that relieves pressure

infrastructure and
design

on families, carers and government resources.
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Submission to Mary Porter

e ,."T_he_R,\/A,and-A_C._-‘%‘_\'ELQul,d:likeio:once:again,thank:\,r,ou:fbn;ihezoppo|"iunit\/-i@;p,lto,v,id,&aij,:,—,-,,-,», S
submission in relation to the Retirement Villages Bill 2010 (ACT): Exposure Draft. We agree

with your commitiment for an outcome which will offer certainty to both operators and
residents in terms of their respeciive responsibilities.

This submission is supplementary to the initial submission dated July 2010 which was
emailect to you on 10 August 2010. While we continue in our position put forward in our July
submission, this report deals primarily with those clauses in the Exposure Draft which are of
primary concern to us. We support provisions that work for the ongoing viability and growth
of the industry and in particular the impact the industry has on theoverall ACT economy.-

Mo douhi you will appreciate the imporiance of providing transparency and simplicity and
particularly sound management practices as an appropriate framework for the delivery of
your desired outcomes. We note ihis is reflected in Section 6 of the Exposure Draft and we
fully support the objectives outlined in Section 6.

Itern | Section Issue /
Recommendation

1. S7 ' Issue:
Meaning of ~

" e There is no age definition only “older members of the community” where
retirement village no age aet y r mmunity” wheréas

Section 57 (b) allows for the “age limits” of residents to be specified in the
public information document. :

It is argued that the above definition is too vague and the flexibility for each
village to set their own age limits means that there will be no consistency -
acfoss the industry, creating confusion when prospective residenis are
researching their options for retirement living.

The "age limits” also implies that there could be an upper limit stipulated by
an operaior. ' .

Recommendation:

Use the'same definition used in Section 5 of the Retirement Villages Aci
1999 (NSW) : :

2. S11 | ’ Issue:

Meaning of scheme | _., . i s . ' .
o Derato? I'his section does not make it clear that a scheme operator can be an
' organisation or business. .
Recammendation:
State that a scheme operator can be an organisation or a business.
3. S12(1) lesua:

Registration of
retirement village
scheme

The section states that a person may apply to register a scheme ie it is not
compulsory. Yei later in the Draft, it states that it is an offence to enter inio
residence contracts if a scheme is not registered (section 24 and 85).
wecarmmandstion:

Reword this settion to read that if a person is to operate a retiremant
village, a person must first register a retirement village scheme.

‘ RVA Ltd and ACS Inc. .
Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft DA e

' September 2010 e
M Aged & Commumity Senizes
Aszosiatizn of WSV 1 AT

. AUSTRALIA




Submission to Mary Porter
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It is uncertain as to what impact the requirement to register the retirement
are the costs involved? How

prescriptive. Does this
mean that a scheme must be re-registered for example every time there are

period. However, there is

The Draft cooling-off period is 21
days which is too long.. The NSW legislation provides for 7 business days.

4. $12(3) lezua:
Registration of
retirement village . . )
scheme a9 village scheme will have on operators. What
often is renewal of registration required?
The required information to be supplied is overly
changes to terms offered under contracis or communal facilities?
Recammendations: A
Restrict information required to items which won't change over time.
Provide details of costs involved.
Perusal of Section 24A of Retirement Villages Act 1999 (NSW) may also
assist. ' _ : :
5. S26(1)(R) lssue:
Offence—failure to | « v B e b e
. . 5 As soon as practicable” is not specitic enough.
give copies oi o
residence contracts | Recemmendation:
to other parties - e e N
P Provide a specific timeframe of 10 working days.
6. S34(c) Issue!
Offence—failure to. . . - :
- | "immediately” is not specific enough.
repay amounts y'is notsp 'g
after residence Recommendation:
contracts rescinded . v o e
Provide a specific timeframe, say 7 days.
7. 536 Issua:
. e . . .
Cooling off period We support the changes regarding the cooling off
no provision in the event that retirement onits are sold off the plan:
Recommendation: '
Also apply the cooling off period to a Deed of Agreement.
8. S34 and S36 [ssue: .
Trustee mustrepay | - e . . o ,

- e If the contract is rescinded during the cooling-off period, t rat
amount if contract rel:eives no ﬂlnanroial com ons-at?on O Bt voriod i5
rescinded during pe )
cooling-off period
' Recarmmendations:

Reduce the cooling-off period fo 7 business days.
Add “the cooling-off period is waived if the resident commences to live in
- the residential premises”.
I preme

Submis

A

RVA Lid and ACS Inc.
sion on Retirement Villages Bill 2010 (ACT): Ex:posure Drait
September 2010

Ag=d L Comma—y S: iz
Ks=osiaton of NSW ¢, CT
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Submission to Mary Porter

Ingoing contribution
-operator must
refund full amount
‘within 30 days afier
contract ends

[zauer

We do not support the timing of the refund-of the ingoing coniribution within
30 days. This would be more onerous for operators, result in serious cash-
flow issues for operators and would seriously affect the industry. Thisis
not required in any other jurisdiction.

We fail to understand that there is a buy-back clause at all. No other
property asset exists whereby the vendor is guaranteed payment before the
asset is sold. Why should the operator take all the risk in the transaction?

In the directory a reference is made to “own”. If the resident would “own”
the retirement unit, then surely this clause should not apply but the sales
process and obligation to pay the general services charges until the unit is
sold should be handled similar to ordinary real estate sales.

In the event there would be a buy-back clause this could prove onerous to
the operator. Operators may be required additional equity to be contributed
upfront io allow facilities to be maintained within proposed LVR ratios.

Additionally we fear that it may delay projects moving to the next stage as
bank covenants may be breached (i.e. no more than say 6 vacant [LU’s
prior to moving to the nexi stage however with ihe buyback clause this may
then mean that the covenant is not met, - becomes 7 vacant ILU’s) and as
such this cannot be beneficial for the existing residents either.

The proposed amendment takes no account of prevailing market
_conditions. An older village will be more dated than newer competitive
offerings. The operator may have to spend additional capital making the
[LUs somewhat more comparable to new alternative siock. The possibly
dated/out-dated nature of the older village entices more residents to depart,
as they see the re-sale of vacant units not occurting, so an oversupply
begins to develop, potentially impacting the lifestyle of residual residents,
as general services fee income reduces in line with vacancies. Such a
scenario.does-nQILeven-need»to-be—Feﬂeeti-ve—ef-steeleebseIesee_ﬂeerlzeek—

at the situation over the past iwo years, where residential property sales
slowed markedly, thereby restricted the ability of potential residents to sell
their own properties in order to fund the purchase of an ILU in a retirement

village.

Submission on Refirement Villages Bilt 2010 (ACT): Exposure Drafi

RVA

ALSTRALIA

RVA Lid and ACS Inc.

September 2010
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Submission to Mary Porter

prevailing market conditions, it establishes a scenario where fair trading is
not occurring ie. there may not be a willing buyer for a willing seller. [f
enough residents were to vacate, immune from the realities of the
prevailing market, this could not but have a detrimental impact on the
resultant "present value" of all other residents dwellings, and therefore their
piece if mind, which is of paramount importance in a village scenario.

We believe that for a contraci to be valid in law, we understand it can't
place one of the parties at a significant disadvantage to the other, or itis
considered unconscionable. We believe that a situation where the
purchaser of an ILU gets iheir money back within 30 days of the end of their
contract, regardless of the fact that the propeity hasn't sold and value
hasn't been established, is an unfair and unequal agreement. On the basis
of this amendment as proposed, financiers may be reluctant to advance
money to older villages which may be most in need of refurhishment, as
they run the risk of being leit with an oversupply of old.stock. This would be
counter productive io an overriding industry rationale of providing an
ongoing lifestyle proposition in a secure environment. The need to update
older stock benefits all residents in a village via enhancing the value of the
individual ILUs and the village offering, expanding its appeal to new
residents. The inherent value in the service offering that the resident bought
into, resides in the goodwill made manifest via an occupied village that is a
desirable place to live. g

Recaraimendation:

Provide for the refund, less fees, to be due within 30 days after ihe unit, or
the right to reside in the unit, is sold. : i

10.

Sh6
Definitions - ACAT

lssup:
This is the first reference to the' ACT Civil and Administrative Tribunal

If the vendor of the ILU can siill exit the village without being impacted by

(AGA—T—).—Usiﬂg-thefAemnym—A(%ArTfis—ver—eenfusing;a&ACA-T_nafetping io
the Aged Care Assessment Team throughout Australia is known by this
acronym to_,both providers and residents. :

Recoemmandation:

Include a definition of ACAT. -

1.

RVA

$69(2) and S69(3)
Condition reports

Iseua:

By waiting for up to 2 weeks after occupation for the resident to complete
the condition report provides an environment for potential dispuie

Recammendation:

Set condition reports to be completed by the operator and resident prior o
occupation.

=y

Subimission on Retirement Villages Bill 2010 (ACT): Exposure Drait Y L

RVA Lid and ACS Inc.

Sepiember 2010 S—

Aged = Comem %y Si~izer
Kreci thon of NSVY 1 £GT




Submission to Mary Porter

T 12T S72and S73T T s e

Resident may set ' . : . . . .

s - Y S § We do not see the need for scheme operators to be licensed agentis as we

the sale price of the are selling our "own" real estate

unit and appoint a g ¢ :

selling agent Recarmmendation:
Remove the provision for the need for a selling agent.
Issue:
We do not support the option for residenis setiing the sale price.
Recommandation:
Set the sale price to be agreed by both the resident and the operator as the
result aifects both. If ho agreement can be reached on the sale price, the
parties are to go to a registered valuer who will set the price.

13. | §78(2) Definition of | lssue:

long term resident — : N

ong Fhere needs to be clear distinction between owner and non-owner
arrangements throughout the Draft. Of particular conflict is the definition of
long term resident. The definition of 'own' in the dictionary in the Drait refers
to the person who has a leasehold interest. Yet S78(2) defines a long term
resident as a person who does not own an accommodation unit but whose
contiract is in the form of a long term lease. The confusion follows through in
S71, 872 and S73. :
Recommendation:
Correct S78(2) definition of long term resident to clear up the conilict.
Review and revise the Exposure Draft to make a clear distinction for owner
and non-owner arrangements as applicable.

14. S80 Issue:

Relatives-may
continue to live in
units

581

Relative may enter
into residence
contract

This section'would have a negative impact on residents and operators. It
provides automatic right of continued occupation of the unit and does not
allow for the equity of occupation through the waitlist process. If this
section remains unaltered, operators would have to limit or not permit
relatives to reside in the residents unit for any length of iime. This may be
detrimental to the resident, particularly where the resident may ‘be unwell
and need the support from a relative.

Recommendation;

Amend S81(2) to read that the scheme operator may enter into a residence
contract with the relative:

[ssue:

There could be a conflict of interest if the relative is also the person that has .
set the sale price for the unit. :

Recamrandation:

Set the sale price to be agreed by both the resident and the onerator (572).

Submission on Retirement Villages Bill 2010 (ACT): E:pposure Draft AETI '

RVA|
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Submission to Mary Porter

15. | S99(2) T
Capital P - ,. A Sa A
) o it is misleading fo say “the scheme operaior 1S solely responsible for
replacement fund P " . b . . .
contributing to the capital replacement fund” when Section 97 states that
coniributions come from new resident ingoing contributicns. -n the case of
the maintenance reserve fund, Section 110 and 112(2) similarly describes
how residents are solely responsible for contributing to this fund.
fecarmmeandation: _ '
In S99(2), replace “scheme operator” with “residents of the retirement
village”.
16. | S103(1)(c) lzsue:
Tax on amounts .
; Drafting error.
paid _
Recommendation:
This should read "under section 101(1)(d)” referring to tax on interest.
17. S105 & S118 lssue: .
Capiial 1 . . s . A
. To engage a quantity surveyor may representa high relative cost burden
replacement - ‘ . I EAR o ;
for small villages (annual total recurrent charges not exceeding $50,000).
reserve and _ ,
maintehance Recommendation:
reserve reports . ) e . ) . -

I For small villages (annual total recurrent charges not exceeding $50,000)
allow “or other qualified personnel” in S105(2)(a) and S118(2)(a) by
resident consent : :

18. S110 Issue: 7
Meaning of - e e e . e
-, g The definition that contributions to the fund are from a proportion ot iIngoing.
maintenance o L : L
) . contributions may be incorrect. We believe that the intention is that
reserve fund — W . - < - :
. contributions fo the fund are made by residents out of general setvice
condaipudtdon
charges.
Recommendation:
Change the definjtion io indicate that contributions to the fund are made by
residents out of general service charges.
19. | S124 [esue: _
General services . . , o o J
: : . Dealing with what to do with any deficit or surplus should be leit to the
charge budget e . e -
residents and management. Carying forward surpluses could have serious
' consequences in years to come.
Recaommendation:
Allow for resident consent on what to do. with surpluses including options o
carry forward or put them into the maintenance reserve fund..
20. | S127 lssua: A _
Working out and s S, o, L .
Savin éeneral If a resident-is deemed an owner, then we helieve that they should remain
paying 9 liable for the general services charges uniil the unit is sold.
services charges
: Raearmmendation:
Add a sub-section which deals with residents who are owners of uniis
stating that they are liable for general services charges until the unit is sold.
Seciion 152 of the Retirement Villages Act 1999 (NSW) provides a good
model. -
RS B

Submission on Retirement Villages Bill 2010 (ACT): Exposure Drait
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Submission to Mary Porter

financial statement
audited

2T s30T BEEDES T
Scheme operaiors — e " T o et
paying general I'he impact of this section would mean that there is a potential shortfall to
L2 the general services operating budget. ' :
services charge (e general serv P g budg
' Recammendation:
Any general services charges to be paid by the operator should he paid info
the general services operating account and not the maintenance reserve
fund, ' : :
22. 5131 Issua:
Increasing general | _ : S o ' .
- 99 There is no provision to allow variation to general services charges to be
services charge by - o . T | S
more than CP| based on a fixed formula such as the pension rates. The NSW legislation
h ... . e . .. .
_ allows three options - variation by fixed formula, up to CPI variation with
resident consent not required, above CPIl which requires resident consent.
Recammandation: . ' _
To sireamline the process for operators and provide greater cerfainty for
residents, adopt the NSW Retirement Villages Act 1999 Part 7 Division 4
for recurrent charges.
23. | S131(3) Issue:
CPI percentage - - . . - , , .
N g | The CPI percentage increase definition will need to changé as the timing
increase - definition e e s e . . : e
doesnt fit in with the timing of the budget preparation and preseniation.
Recommendation: '
Dedfine CPI published dates early enough to fit the timing of the budget
preparation and presentation.
fssue: _
CPl percentage increase is defined as the movement of CP| from only one
quarterto-another which-is notadequate— -
Reeommeandation:
Define CPI percentage increase to be the movement of CPI from the end of
a quarter from one 12-month period to another. :
24, | 5145 “Issue:
uarterly financial — , y ) . b . ,
s%atemext This is a high relative cost burden for small villages. The NSW retirement
. villages legislation allows small villages (annual toial recurrent charges not
exceeding $50,000), if residents agree to not provide guarierly accounts.
Recammendation:
Adapt Section 119B from the NSW Retirement Villages Act 1999 for
inclusion in the Draft. ' ' v
25, S146 Issue:
Have annual

This is a high relative cost burden for small villages. The NSW/ retirement
villages legislation allows small villages (annual total recurrent charges not -
exceeding $50,000), if residents agree to not have the annual accounts
audited.

Recomisndaiion:

Adapt Section 119A from the MSW Retirement Villages Act 1999 for
inclusion in the Draft.

Submission on Retirement Villages Bill 2010 (ACT): E:posure Draft
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Subnission on Reiirement Villages Bill 2010 (ACT): E:-posure Draft

RVA

26. | S146(b) lgsuas
Have annual — : e L e
p - . .| There needs to be clarification of what audit means.
financial staiement ,
audited Recoramandation:
Adopt the NSW legislation description ie that the accounts for the village
are audited annually by a person qualified to aldit accounts for the
purposes of the Corporations Act 2001 of the Commonweafih $118(1).
27. | S147(1) ls3ue:
Copy of the annual - s " . .. .. " .
py o1 the di=S" 1 Giving a copy of the annual financial statement to the Chief Execuiive (of
financial statement . A e ) o - ,
o ., " the public sector administrative unit, per Legislation Act 2001 5163} is
to Chief Execullve . a o p . -
unnecessary. The Exposure Draft does not refer to any financial oversight
role by the Chief-Executive.
Recommendation:
Remove section 147 (1).-
28. | S149 lssue:
‘ Statutory charge S .
y g This is not clearly described.
. Recommendation:’ _ _
Clearly describe the implications are on operations or valuations.
20. | S151(1)(5) [ssue:
Statutory charges - | — R . " .
Y ¢ The sections state that the chief executive can decide that a statutory
exemptions ! P e » + e
charge should not apply because ot specified circumstances. We helieve
X that organisations that are religious, charitable or community purposes ie
those with not-for-profit status should be automatically exempt.
Recommendation:
Reword section 151(5) to make not-for-proiit status organisatons
automatically exempt from statutory charges. :
30 5163 to 5178 [ssus:
Resident . - ., e o e
These sections are too prescriptive and require clarification.
committees and :
resident meetings There is no clear distinction between the formation and operation of the -
resident committee and that of the meetings of the residents. For example,
163(1) provides for the election of a residents committee. Yet $169 to
3172 refer to meeting of the residents. For example, resolutions according
to 171 and S172 are made by “a meeting of the residents” — ie what is the
role of the residents committee? : ‘
Recommendation:
Review references to residenis commiitees and meeting of residents
throughout the Exposure Draft. Rework them'into a coherent and cohesive
use of these terms. The current Cade provides a simple and streamlined
approach.

RVA Ltd and ACS Inc.
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Quorums and
meetings adjourned

— SIS164t0 ST76 ESIES _ .

- The operation of - . . e -
reside?ﬁs We support the establishment and operation of a residenis commitise.
commiitees However, resident decisions can “take effect” on matiers including

S164(1)(c)(ii) “any other matter affecting the Mmanagement or operation of
the retirement village” without operator consent. This level of management
control by residents is not workable. :
Recammendation:
Add Section 74(2) from the NSW Retirement Villages Act 1999 — “A vote of
the residents on a maiter referred to in subsection [(1){(c)(i})] does not bind
the operator of the village”, .
32. | S168(1)(b)(ii) lasua:
Retirementvillages | ., . - . , S
\ﬁ\/ithoui residént% Fhe formula for determining the number of residents that may give a written
) I stfot -ator fo eeti s a draiting error.
committees — request fo the operator for a meeting has a drafting error
formula for numper | Recommandation:
of residents — u Co . . e
‘ Before the term “a majority of the occupied units” insert "residents from".
33. S171 Special Issue: _
resolutions e , ' P .
I'he description of how o calculate the number of votes to pass a special
resolution is unnecessarily complex. :
Recararaendation:
Adopt the wording of Schedule 1 Part 3 Number 6 of the NSW Refirement
Villages Act 1999 “A special resolution is carried only if it is passed by at
-least [two-thirds] of the number of residents who participate in the ballot”.
34. | 5175 Offences - lasue _
ostal votes - . : . . L
P The process for managing postal votes is overly prescriptive and comes
with penalty points for getiing any one of the very specific requirements
wrong.
Reeammendation: )
Adopt Schedule 7 Provisions relating to consent of residents (3 Postal
votes) of the NSW Retirement Villages Regulation 2008.
35. | S176t0 5178 lssue:

The process for determining quorums and meetings adjourned is overly
prescriptive and complex. NSW has quorum provisions for only special
resolutions.

Recarmendation:. i

Apply quorum requirements fo special resolutions only and not ordinary
resolutions and simplify these provisions. Consider using Schedule 7
Provisions relating to consent of residents (4 Quoruim required for special
resolution) from the NSW Retirement Villages Regulation 2009.
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36. | 5182 lzsue: '
Dispute resolution — | |, e L, . .. , : B
e l 3 | It appears that the Dispuie Resolution mechanism from the Code of
referral to 9 . - i L o .
mediation Practice has disappeared. This mechanism included a Dispuies Resolution
Committee, and doés not involve ACAT or the ORS until a later stage in the
process. It avoids early applications to ACAT.
Recammandatian: '
Adopt an interim step for dispute resolution hetween tier one — the resident
and operaior meets to discuss, and tier two — application to ACAT.
The Code Administration Commitiee made up of representatives from
residents and operators and chaired by a representative of ihe ORS, seems
a cost effective aliernative to dealing with disputes, keeping the costs fo
residents, operators and government to a minimum. '
Disclaimer

This submission has been prepared by the Retirement Village Association (RVA) Ltd and
Aged & Community Services Assaciation of NSW & AGT (ACS) Inc. and is intended for the
purpose described in this report and not for any other purpose. The contents of this
submission should not be reproduced without the express permission of RVA Lid and ACS
Inc.

RVA, Lid 2nd ACS Ine.
Submission on Retirement Villages Bill 2010 (ACT): Exposure Drait D S R
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. ATTORNEY-GENERAL
MINISTER FOR POLICE AND EMERGENCY SERVICES
MINISTER FOR THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT

MEMBER FOR MOLONGLO

. N . {

‘ACT Re1;i_1_‘éme11t Villageé Residents’ Association Inc

Dear Ms Graudenz

Thank you for your emails of 27 January 2012 regarding the Retirement Village Bill 2011 to myself
and the Chief Minister, Ms Katy Gallagher MLA. I am responding as this matter falls within my

* portfolio responsibilities.

I understand that since you emailed me, you received a letter from the Dep{lty Director—General
(Justice) of my Directorate dated 3 February 2012.

" The letter invited the Retirement Villages Residents’ Association’s comments to the ACT

Government in relation to Ms Porter’s private member’s bill, the Retirement Villages Bill 2011.

I am advised that the ACT Retirement Villages Résidents’ Association’s submission of
17 February 2012 on this Bill was received by my Directorate. If you require any further
information on this matter, please contact Ms Peter Quinton from my Directorate on 6207 0546.

.
_Yousssincerely
<

~—— ‘ (‘f‘l \'.

-

Simon Corbell MLA
Attorney-General

L p el T

ACT LEGISLATIVE ASSEMBLY
- — ra
London Circuit, Canberra ACT 2601 GPO Bo:: 1020, Canberra ACT 2601 /\\"h\
Phone (02) 6205 0000 Fax (02) 6205 0535 Email corbell@act.gov.au ( ’,3 ?S,-‘
. . \\‘ ;






iKaty Gallagher
CHIEF MINISTER

MINISTER FOR HEALTH
MINISTER FOR TERRITORY AND MUNICIPAL SERVICES .

VLA

MEMBER FOR MOLONGLO

Retirement Village Assaciation Limited
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Thank you for ybur letter of 17 January 2012 in relatibn io the Retirement Villages Bill 2011,
tabled by Ms Mary Porter AM MLA in the ACT Legislative Assembly.

l understénd that since you wrote to me, the Deputy,iii_recft_or—_General (Justice) of the Justice and

Community Safety Directorate wrote to f the Retirement Villages Association
on 3 February 2012, and a copy of that letter was also emailed fo him on 6 February 2012.

That lefier invited the Retirement '\fiila‘ge“Assooiationls-oommen'ts~to-the—A(}T—Gevernment-in
relation to Ms Porter's private member’s bil.

| understand that submissions close on 24 February 2012 and are to be provided fo:

| egislation and Policy Branch

Justice and Community Safety Directorate
GPO Box 158 " \
CANBERRA ACT 2601

Attention: Mr Peter Quinton

Please contact Mr Peter Quinton of the Justice and Community Safety Directorate on
(02) 6207 0546 if you have any queries about this matter. :

Yours sincerely

g;-\gutb( b C;L/uu?f S o
[N
Katy Gallagher MLA '
Chief Minister
“e TER 2002
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White, Stéphanie

e ———— , L
Sent: , " Friday, 17 February 2012 2:62 PN TS Tt s T T
To: White, Stephanie _ ' .
Ce: ‘ : Quinton, Peter
Subject: : Re: Retirement Villages Bill 2011
Attachments: Ms A. Playford.pdf

Attn: Ms Alison Play'ford
Mr Peter Quinton

Dear Ms White,
- A S WL e

Thank you for your coirespondence of 6 Febluély 2012.

I have much pleasure in aftaching ﬂle submission regarding the Retirement Villages Bill 2011 on behalf of the ACT Retirement
Village Residents Association Inc. B

I will be sending hard copies to Ms Playford and Mr Quintbn.
Kind regards, .

ACTRVRA. .

.
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ACT Retirement Village Residents Association Inc.

To: inform, represeni and negotiate for self care residents.

Ms Alison Playiord _
. Deputy Director-General (Justice)
Justice and Community Safety Directorate

ACT Government ACT RVRA
Attn: Mr Peter Quinton ‘

Dear Ms Playford
Retirement Villages Bill 2011

Thank you for giving me the opportunity to present to the ACT Government the. views
of the ACT Retirement Village Residents Association Incorporated in relation to this
BI" . . . SrePPplt p =R -y
The Association strongly supports the Private Member’s Bill as tabled by Ms Mary

" Porier in the ACT Legislative Assembly on 16 November 201 1. Thg Rill[seledsidbat
a number of years of consultation by Ms Porter with ACT Retirement VillagerrEstaents,
their families and the Retirement Villages Industry.

Retirement Villages have become an important part of the Australian Capital Territory,
particularly as its population ages. When the Retirement Villages Industry Code of
Practice was developed in 1999, under the Fair Trading Act of 1992, there were far
fewer Retirement Villages and, therefore, fewer residents.

The development of the industry, which now includes 28 Villages with approximately
7000 residents in (ndependent Living Units; requires Leyislatiomwhich protects the
interests of residents, managers and operators.

Legislation, which covers all aspects of multi-million dollar developments, will enhance
the quality of life for residents and protect the investments of both the Not-for-Profit
and Private Development sectors. :

Residents are also investors in these Retirement Villages, as, for most of them,
entering a retirement village requires the investment of most of their available assets,
usually from the sale of their home. The protection of this investment becomes a vital
issue, as it will probably be required to be used for their future care.

All of the Australian States have moved to legislation so as to regulate effectively this
large and growing industry. In the substantive report, “ Caring for Older Australians”,
produced as a result of the Productivity Commission Inquiry, to which we made
submissions, Recommendation 12.5 fequires State and Territory Governments to
“pursue nationally consistent retirement village legislation under the aegis of the
Council of Australian Governments.” '

The ACT RVRA believes that, without appropriate legislation, the residents of the
Australian Capital Territory will be seriously disadvantaged.

Furthermore, Legislation enacied in the ACT will give both residents and management
protection and the ability to have a financially secure, properly administered industry.
Currently the Code of Practice does none of this, as its scope is severely limited and
there are no enforceable penalties for non-compliance.




, The Committee of the ACT Retirement Village Residents Association has very much
appreciated the workshops, consultations and submission process as developed by
Ms Porter. We feel she has consulted widely, so as to effect the best outcomes for

_residents and protection-for the industry. The Committee is-composed-of members -

~who have significant experience and talent, which has enabled us, we believe, to

genuinely represent Retirement Village residents in the Territory.

We will be joining with the various State Retirement Village Resident Assaciations in _
forming a National Association with a view to enhancing village life, not only for our -
members, but for all residents in retirement villages.

I must emphasise that the ACT RVRA Inc considers that the Retirement Villages Bill
2011 is a vital piece of legislation for the Australian Capital Territory and will
complement the other pieces of Legislation which have been enacted and which
support the health, welfare and well-being of the older citizens of the ACT.

Our support for this Bill relates also to the need for all parties, residents, management
and operators, to clearly understand their respective rights and responsibilities — the
Bill will be a huge step forward in achieving this. ,

Kind regards

p——

ACT Retirement Village Residents Association Inc.

17 February 2012,




White, Stephanie

T Feomi .. _—._ . Georges, Sandra’ e T : N
‘ Sent " Friday; 17 -February 2012 M30AM ~ - o T T e e e
To: White, Stephanie
Ce: Quinton, Peter
Subject: Retirement Villages Bill - our request for commenis
Stephanie —

As discussed, the person who called me ss_m Aged and Community Services Association {(phone:
‘ She wants help answering our requeSI for comments-— in relation to how the Bill differs from the
exposure draft already commented on.

She also as[\ed at what stage Lhe Bill is, and when comments are due. | think the information that the Billisa
Privaie Members Bill introduced in November is already in the letter she received.

Sandra Georgss | ﬁ\/g PDapauiy, Dn‘"‘cn -Gereral Jusiice
Phone: 461 2 6205 3507 | Fax: +61 2 6207 0439

Email; sandra.georges@act.gov.au

Justice and Community Safety Directorate

Level 9, 12 Moore Street |GPO Box 158 Canberra ACT 2601

www.act.gov.al -
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-ement Village Residents Association Inc.

To: inform, represent and negotiate for self care residents.
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Ms Alison Playford

Deputy Director-General (Justice)

Justice and Community Safety Directorate
ACT Government =~ | v .
Attn: Mr Peter meon ACT RVRA

i

. Dear Ms Playford
Retirement Villages Bill 2011

Thank ybu for g’ivihg me the opportunity to present fo the ACT Government
the views of the ACT Retirement Village Residents Association Incorporated
in relation to this Bill. ‘

The Association strongly supporis the Private Member's Bill as tabled by Ms
Mary Porter in the ACT Legislative Assembly on 16 November 2011. The Bill
is the result of a number of years of consultation by Ms Porter with ACT
Retirement Village residents, their families and the Retirement Villages
Industry. - ' : o

Retirement Villages have become an important part of the Ausfralian Capital
Territory, particularly as its population ages. When the Refirement Villages -
Indusiry Code of Practice was developed in 1999, under the Fair Trading Act
of 1992, there were far fewer Retirement Villages and, therefore, fewer
residents. ‘ ' ' '

The development of the industry, which now includes 28 Villages with
approximately 2000 residents in Independent Living Units, requires _
Legislation which protects the inferests of residents, managers and operators.

~ Legislation, which covers all aspects of multi-million doliar developments, will
enhance the quality of life for residents and protect the inves wpt&—s.
the Not-for-Profit and Private Development sectors. -

Residents are also investors in these Retirement Villages, as, for most of :
them, entering aretirement village requires the investment of most.of {RaiL. .
availahle assets, usually from the sale of their home. The piatection of this
investment becomes a vital issue, as it will probably he required to be used for
their fuiure care. - |

All of the Australian States have rmoved to legizlation so a8 to regulate
effeciively this large and growing industry. In the substantive report, “ Caring

for Older Australians”, produced 2s a result of the Productivity Commission
Inguiry, ic which we made subriissions, Recormmendation 12.5 requires Staie -
and Territory Governments 1o “pursue nationally consistent retirement village
legislation under the aegis of the Council of Ausiralian Governments.” '
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The ACT RVRA believes th‘at, without appropriate tegislation, the' residenis of
the Ausiralian Capital Territory will be seriously disadvantaged.

Furthermore, Legislation enacied in the ACT will give both residents and
management protection and ihe ability to have a financially secure; properly
administered indusiry. Currently the Code of Practice does none of this, as its
scope is seveiely limited-and there are no enforceable penalties for non-
compliance. ‘

~The Commiitee of the ACT Retirement Village Residents Association has very

much appreciated the workshops, consuliations and submission process as

developed by Ms Porter. We feel she has consulted widely, so as to effect the

best outcomes for residents and protection for the industry. The Committee is

composed of members who have significant experience and talent, which has

enabled us, we believe, to genuinely represent Retirement Village residents in .
_ the Territory. - : ' -

We will be joining with the various State Refirement Village Resident
Associations in forming a National Association with a view to enhancing
village life, not only for our members, but for all residents in retirement
villages. :

I must emphasise that the ACT RVRA Inc considers that the Retirement
Villages Bill 2011 is a vital piece of legislation for the Australian Capital"
Territory and will complement the other pieces of Legislation which have been
enacted and which support the health, welfare and well-being of the older

. citizens of the ACT. '
Our support for this Bill relates also to the need for all parties, residents,

management and operators, to clearly understand their respective rights and
- responsibilities — the Bill will be a huge step forward in achieving this.

Kind yds

ACT Retiremen{ Village Residents Association Inc.
L

17 February 2_012.
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Ms Alison Playford
Deputy Director-General (J ustice)

 GPOBOX 158 |
CANBERRA ACT 2601 ' ' )
Aitention: Mr Peter Quinton _ ﬂ c Q?y
Dear Ms Playford » e ‘

Retirement Vi]llages Bill 2011

Thank you for giving me the opportunity t0 comment on the-above private members
bill introduced into the Legislative Assembly by Ms Mary Porter on 16 November
2011. 1 will take the opportunity t0 present my observations under 2 main headings,
namely, Why legislation is required and Commenis on the Poréer Bill.

Why legislation is required .

1 believe strongly that retirement villages in the ACT should be regulated by '
legislation rather than the present situation whereby they operate under the Retirement
Villages Industry Code of Practice under the Fair Trading (Australian Consumer
Law) Act 1992. There are a number of 1easons for this conclusion: -

<van. the present Code of Practice does not cover all the important issues
affecting the management of retirement villages. For ‘example, it
neither includes proper procedutes for supplying appropriate information

{0 prospective or current residents, nor contains a workable guide for the
resolution of any dispute between village operators 0T residents

. even if the Code were t0 be amended to cover all important issues, the
ACT would remain as “the odd man out”, namely the only jurisdiction in
Ausiralia where retirement villages do not operate under legislation.
Further, it would not be possible for the ACT to participaie in the
“harmonising’ of the retirement villages’ legislation in Australia (@s |
recommended by the Productivity Commission) if oiit retiremeilt villages

Iemained covered by the Code of Practice, and
‘. decisions taken under legislation have the force of law

Conninents 01 the Porter Bill

1 would like to congratulate Ms Porter and her staf¥ for the considerable iime and
effort they have put into the research and wide ranging discussions necessary 10
produce such 2 detailed Bill. Tt represenis 2 big advarce on the Code of Practice,

covering most of the issues important 10 cesidents of retirernent villages.

Taving said thai, there reriain a miniber of cormments, COVering hoth substantive and,
of less imporiance, presentaﬁonal ;sgues, thai covld be made on the Porier Rill. Twill
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restrict their number, appreciating that (i) it is unrealistic to expect 2 major, veview of
the Bill at this laie stage in the deliberations, and (ii) no one group can expect o
achieve all its objectives, some CcOMpromises are essential in any legislation covering
the range of interests embraced in the Bill.

Substantive issues

There are, however, a number of omissions, as Seen by village residents,
including: - '

. of greatest importance, the lack of any obligatory requirements in the
present draft for (a) Management to provide residents with a detailed
draft of the proposed Budget for the forthcoming year, enabling them
1o have an input into the final budget, and (b) this budget to be

approved by residents. -

. Such a requirement is presently covered in the Retirement Villages
Industry Code of Practice and, 1 feel very strongly, should be included in

the Porter Bill, probably 1n Part 8, Division 8.4, Services Charges.

o the financial security of residents who do not own an accommodation
unit in a retirement village could be put at risk in the event of the
statutory charge being exempt [Part 9, Section 168 @], ifthe village
is placed under administration, sold or closed for refurbishment

Tt is essential that the wording of the Bill should protect residents’
financial security in considering any decision to exempt the creation of &
charge over retirement village land. :

» There is no reference t0 Village Rules in the present Porier Bill,in .
contrast to the Code of Practice, that makes clear the need for
retirement villages to have such Rules.

Tt is important that this deficiency be rectified. Rules cover the day-to-day
arrangements of individual villages and need to be amendable (with the
agreement of management and residents) should circumstances change.

Presentaiion CONCErnS

My hands-on experience of Acts of Parliament are restricted to those
governing the activities of the Universities of New England (NSW) and
Tasmania. Both these Acts were short documents, cOVering policy and
principles, with much longer Regulations ot Ordinances governing their
interpretation (where necessary) and iraplementation. Should circumstances
change, these Regulations or Ordinances conld be amended by the respective
imiversities without reference to Parlizment, always with the proviso that any
such amendments fell ywithin the meaning of the Act. Tt wasthusa much

quicker and easier process o anend the Regulaiions han to change the Act.







— 4, - 37 oo T T

~ Judged on the above criteria, I found the Retirement Villages Bill 2011 {oo

detailed, difficult to interpret easily and too long. It could also be argued that it
was too prescriptive in places. In addition, it is clear that, for some reason, the
Parliamentary Draughtsman has not accepted the suggestion made earlier by
residents of St Andrew’s that the legislation should be in two paris, namely a
relatively short Act and a longer set of Regulations. :

Further, I was a little perplexed with the use of the word Dictionary af the end
of the Act (pp 151-158). It seems to me that, as a number of the words found -
in this section were defined in the Legislation Act and many more in the body
of the Porter Bill, with only a minority of words actually defined in the so-
called Dictionary, there would be more logic in the section being called an
Index. :

1 hope that you will find the above comments helpful in your final consideration on
the wording of the Bill. -

* Yours sincerely

St Andrew’s Townhouse Residents” Committee

14 February 2012







White, Stephanie

B —_Quinfon,Pefer I ' _
" Sent: T “TRursday, 8 March 2012 11:21 AN -~~~ 777 ST e T e
To: White, Stephanie '
‘Subject: FW: Retirement Villages Bill 2011
Attachiments: - Retlrement Villages Bill - letter to JACS Feb 2012.pdf

Petér Quinton

Peter Quinton | Senior Manager Civil Law | Registrar Cooperatives

Phone 02 620706546 | Fax 02 62050937 .
Legislation and Pelicy | Justice and Community Safety Directorate | ACT Gaveriimeirt
12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.al

This email and any attachment is confidential between the ACT and the addressee.
If it has been sent to you in error, please delete it and notify us.

Fromn: )
Senf: Thursday, 8 Marc
To: Qumton, Peter

Cc:

Subject' RE: Retirement Villages Bill 2011

Hello Peter

The letter referred io below has k;een pqsted today.rl haye a.ttachedba scanned copy for you.
Apologies for the delay in getting this to you.

Regards

From: NN
Sent: Wednesday, 29 February 2012 4:11 PM
To: 'peter. qumton@acL gov.au'
Cec:
- Subjeck: Retirement Villages Bill 2011

- Hello Peter
| refer to Alison Playford’s letter of 3 February tcﬁeeking comments on this Bill.
The Society would like to provide cornments on tﬁis Bill, noting that these are however ovérd ue.
i hope ihat tﬁe letter to you will be finalised tomorrow and | will erail tﬁrough an advance copy.
Please acce‘pt my apologies for the lateness of this response.

Please call if you have any queries.

"

Regards . ' jp—
- &5 /52

\






. 7 March 2012

Mr Peter Quinton

“Legislation and Policy Branch .
Justice and Community Safety Directorate
GPO Box 158 o
CANBERRA ACT 2601

Dear Mr Quinto_n :
“Law Séciety’s Res‘peﬁse fo Reﬂriemefnt Viila_geé Bill 2011 '

| am writing in relation to Aﬁsqn’s .Pl_a'yford letter of 3 February -2012 seeking
subinissions on the Retirement Viilages Bill 2011. | apologise for the delay in
responding. - . :

By way of background, the Society’s Elder Law Committee met with Ms Porter MLA in
July 2010 to discuss the exposure draft of the Bil). The Bill was then considered in

" detail and issués and concerns were set dowrn in~aresponse-to-Ms Porter. -Due fo

inadvertence, that response was never sent. A copy of the proposed response from
2010 was provided to Ms Por’te;r';s Office on 22 Febtuary 2012.

The Society has now had an opporiunity to review the Bill in combarison with the
Exposure Draft. The Sociefy’s concerns are: " ' -

The need for the introduction of implication of the Bill in the context of the
current system operafing in the ACT. ' C-

"ltis noted that: _ _ ,

1. ‘there is no substantive nee_d/m_ischié_f that the Bill identifies as requiring attention
- (other than other jurisdictions having comparable Iegislaﬁon); o

2. . the current system u‘hdeﬁ,;he ACT Reﬁremé_ni Villages Code of Practice (the
Codé). has on the majority Wworked well. Having consulted industry
representatives, such as the Retirement Village Association (RVA), there
appears to be litle need for the extensive regulation under the Bill, as it was
found that complaints with respect to retirement villages (received by the Office
of Fair Trading) were basically non-existent; and ‘ ‘

a recent Australian Government Produciivity Commission Report (January 2011)
called for a nationalised Aged Care system through an, "Ausiralian Seniors
Gateway Agency". In light of ithis Report, it appears thai-the legislation in
guestion couid have a shoit life considering the potential overhaul of State and
Teritory regulation. .. . . L o T S

s

actlawsociety

. e lavy socicly of the ausiralien sapitel fandiory a member of the favs couneilastaysivaliz

third floor 11 fondon circuit  canberra act 2601

(577)

T “gpo.box 1562 - canberra-act 2601. e
o . dx 5623 canberra
telephone 02 6247 6700 facsimille 02 6247 3754 _/

——t _—— mrematlmrinaniabs ana A



Issues addressed by the Bill

" His noted ‘thatiwo of the issues “identitted in.our ongmel conssderetron of th“Exposure o
Draft- have been addressed under the Bill. These are; :

Mamtenance Reserve Fund (MRF)

Division 8.3 of the Exposure Draft included new sections: dealinng with a specific
MRF. This provided for an upfront payment to be made by the resident as part
of their ingoing contribution payment.. We argued that this upfront payment for
maintenance was impractical and suggesred that the legislation provided for an -
. annual oufgoing levy: This appears to have been addressed, as the definition of
‘‘maintenance: reserve fund contribution* has beén re-drafted fo include an
annual general seivice charge, rather than an initial contrtbutlon lump sum.

" Price of Units |
We had noted that the draft Bifl allowed the: resident to set the sale price of the
resident's unit (s.72(a) of the Exposure Draft). We suggested that the operator -
be permitted fo seek a valuation where the price did not seem to reflect the

market value. This issue looks to have been addressed under the new Bill with
the mclusron of two new provrsrons within Division 6.3.

The new provisions'note that the -asking puoe of the unit must be egreed fo in
writing between the resident and scheme operator (s 87(1)). Where the fwo
parties cannot agree on’ an asking' price within 14 days after the day the
resident has appointed a selling agent, the asking- price- is to be determined by
~ an independent valuer (s.87(2)). If there is a dispute over the. appointment of
the valuer (s.87(3)) either party may apply to ACAT for the registrar to make a
determination. _

Issues of Concern and Net addressed by the El!ll

Below is a summary of the Society's prevrously !dentrr‘ ed concerns W|ih the Exposure
- Draft that have not been addressed by the Bill. _

1. Residents havmg input-into the budger '

We noted the Eyposure Drafi contalned no comparative provision to s 14 of the
- Code, which provides for resident input into the operational budget of the
retirement village.

2. . lncom/ng contributions z‘o be held by trustees

We- quest(oned ‘whetHer the new provisions. requrrmg an mgomg contribution by
residents to a trustee, would résult in higher-administration costs for village
operators. These pravisions (Dnnsron 4.3 of Exposure Dreﬁ) have been reiamed
under Division 4.6 of the Bill. - : :

‘Endmg Resm‘ence Contracrs

Division 4.5 of the Exposure Draft outnned the cwcumsrances in which residents -
could ‘end their contracts. These provisions have heen re-drafted and
extended in the Bill. Division 4.7 deals with ending residence contracts during
the seftling-in period (being 90 days after the resident is entitled to occupy ihe
property) and Division 4.8 which deals . with ending a residence contract in other
circumstances. .

W



S —— ;;ffrffth‘éir%eéhiﬁtﬁviéﬁés‘*tbﬁdjth*éif*c’o ntraci-during-the-setting-in-period-(s:48-ot——- - .-

the Bill) the residént must give written notice to the operator before they have -
_been entitled to occupy the premises for 80 days. In this event, s.49 provides
the amount payable by the resident to the operator. This being, fair market rent
for the period that the resident occupied the accommedation unit under the
contract and thé cost of any reinstatement work required in relation to the unit,

We'note_d that s.45 of the Exposure Draft allowed foi a resident to end {heii'
contract by giving one month's written notice- to ‘the operator. This is now
included in. Division 4,8 (in-other circumstances), s 52 of the Bill. .

Whilst this provision conformsto s 30 of the Code, under the Code the
circumstances sur_rounding ‘the . termination of the confract were to be
determined by the individual residence confract (s 30(1) of the Code). We were
concerned abaout the level of regulation surrounding the circumstances where a
residence coniract can be ferminated. under the Bill. There is no .provision
allowing - the resident and operator. {o enter into alternative econtractual
arrangements. Therefore, the Society's original concerns stand. - ‘

- 3.1 Repayment time frame -, o
We noted the repayment fime frame of 14 days for operators to pay residents
. their exit-entitlement is drtificial and does not take info account the time required
to refurbish the apariment at the end of the fesident's occupation. We suggest
that this time frame be set individually by each retirement operator fo take into
accourit each vilfage’s supply and demand for beds. -

39 . Circumstances where an opéerator may end a contract

We noted .that the .Gode. did not spell out specific circumstances where an
operator can terminate a contract. Section 48 of the Exposure Draff set out
- specific circumstances where an ‘operator may end a contract such'as, where a
resident has_injured a person when in the retirement village or done- serious -
damage to the residence.- ~ - _ '

‘We. queried whether this list (et out in 5.48(2) of the Exposure Draft) is

! " exhaustive, as there may be other circumstances where management would
vish to retain control over their termination rights of a contract: We note that-
s.48 of the Exposure Draft has been retained under.s.53 of the Bill.

A..  Enforcing Réesidence Coniracts .

We noted that s 53 'of the Exposure, Draft héd the effect of keepihg previous:
operators or owners of a village 'on the hook' even though they are not
contracting parties under the residence contract. This provision has been .
retained in-full under s 63 of the Bill.

5.  Relatives in the units o

- Section 80 of the Exposure Draft set-out a right of a relative to "live in the unit”
and s.81 et out the right of the felative to “enter into residence contract”. These
provisions have been renumbered as s.91 and s.92 respectively. Apart from a
minor formatting change, they have been retained in full in the Bill. .

We noted that the submission prepared by the Retirement Villages Association
suggested that the resident has a right of first purchase of the unit. We. were
concerned that s.81 did not make ii clear that a relative can "purchase" the
previous resident's-interest in the unit. As the Bil retains both provisions in full,

thig concern remains.
T Ty
- ( 67:7’7?"'
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) General Services Charges

S e

6.1

- charge. - -

““General Services charges: (GSC) are outlmed under Dwrsron 8.4 of the Bill.

Firstly, we are concerned that the CSC as it is simply defined as 'a charge

. payable by a resident for general services under a contract, could not capture

day-ic-day mamtenanoe costs (we refer to prevrous comments. above gs.io ihe
MRF).

The Bill contemptates that where a resndent is no tonger hable for sucha charge -

the operator becomes liable. We are concerned that this may not be. practical,

- and suggest that outgoing costs be reappomoned to the number of residerits.

We are also concemad regarding ‘the operator and resident's Irabmty for the

" charge where the residerit vacates. This is because an outgoing resident is only
- solely liable for the charge up to 90 days after the resident vacates,; even if the

unit has.not sold. We note that in many villages a resident elects to occupy a
serviced apartment .and-the cleaning and maintenance costs are. constant,

irrespective as to whether the services are used or not. Therefore, we are

concerned that the Bill will force operators to cease to provide this service and
require residents fo seek’ ouiside contractors These plovrs:ons remaln
unchaiiged, except for the followmg :

Changes to the services charges

s, 127(2)(p)(ii) of the Exposure Draft stafed, "if the former resident's right fo live

in the accommodation’ unit has not been sold durmg the 90 'day period, the
former resident stops being:liable to continue fo pay & propomon of the general
services charge when the-first of the following happers, (a) the right to live in
the unit when sold or (b) a penod of 9 months after the resident vacaies the
accommodation. unit ends.” This provision has been re-draited under
s.142(2)(ii), reducing the original period t0-6 months. This provides an even
lesser perlod -of t:me for Wthh operators oan rocover the general servxoes

Statuto:y oharges over the land

Part 9 of the Exposure Draft provrded that on registration of a retirement vnllage
scheme, a statutory. charge Is’ automatically created -over the land. " This

provided thé residents with the right io occupy.the resident's units, use the

village’s facilities and be paid exit entittements. Our concern was.that the
Exposure Draft stated that this. charge has- pricrity over all registered securities
regardless of when the security: is created. We were concemed that financiers

-~ may refuse fo enter into a finance agreement because the priority of the charge

provides too much.uncertainty. The priority of charges is included under s 172
of the new Bill (s 155 of the Exposure Draft). :

The priority of charge provision has not been altered from the Exposure Draft.
Therefore, our ooncern regardlng the uncertainty remains.

We further noted cancern for ss.156 and. 157 of the Exposure Draft (whereby a
Court.or Tribunal cain order an amount to he paid to the resident and if not paid,
the resident can app!y for an onder that the land be sold) and it's enforcing
statutory charges provision. Once again we noted that these provisions would

" provide.too much uncertalnty for potentlal financiers. Having discussed this with

financiers, it was noted they would céase to fund retirement villages in the ACT.
We suggested that a financier simply be required to henour the terms of any
existing residence contract.- However, these provisions h ave been retained in

full unders 173 and s 174 of the Bill respeciivaly.

-~ e (—/\\
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I _—#B.__Dispufe__l?ies.oluit_an_ .
We noted that the Exposure Draft gives ACAT zdditional -powers o hear.
disputes and make orders with respect to retirement village disputes. We nated
_ that the ACAT legislation provides that other legistation may.set out the power
and purposes of the ACAT so this is permitted. The dispute resolution
provisions undér Part 11 of the Bill remain unchanged from ihe Exposure Drait.
The Exposure Draft proposed a 3 tier dispute resolution process, That being, a
negotiation process (s.181); mediation:(s.162) and an ACAT Tribunal process
(s.187). We questioned whether this was necessary and noted that in the .
operator's experiences many disputes were not even making it to the disputes
commiitee (the process established under the Code). Furthermore, we noted
that the disputes commitiee ‘has not been included in'the Exposure Draft, Thése
dispute resolution provisions have been yetained in full in the Bl under Part 11.
Eurthermore, the dispute comrmitiee established by the Code has net been

incorporated. _
9.. Capital Improvement Funds . * _ s

Section 90 of the Exposure Draft provided that an operator s Gl __ﬁ%%ﬂble
for-the cost of the village's capitel improvements, We questionsd wheth®r the ™ ;
two exceptions (found under ss.1 and 92) covered ali the situations that.might f '
arise where it is not appropriate that the operaior be solely responsible: : -
Section 91 states, (a) a resident must give the scheme operator a written

request for a stated capital improvement and (b) the operator must agree o -

this. Section 92 provides for (a) residents passing a special resolution fo give

the operator- a writien request for capital impravement and (o) the operator

agreeing to make these improvements.. -

) . Section 90 remains ﬂﬁdﬁa,nged in the.Eill and has been renumbered as s.102.
'"fj’*f’”*“-“’*'f**-m~-l;ikewi_se,-thevexceptionisﬁé're_noy\(;,fo,und' under ss.103 and 104 respectively.
" Theréfore, thé Society's concerns remaifr i terms of the limitations-with respeci - ¢
t0's.90. ; T ST : : .
10.. Charge created over capital replacement. funds (CRF)
We noted in the Submission that s.04 of the Ekposure Draft provides foi a
statutory charge created over the CRF, and has pi_‘iority-o'ver all other interests.
We noted that this failed to appreciate that in many .villages, responsibilities

" (and benefits) are akin o ownership; sa the resident should he fesponsible for

maintenance in these cases. Otherwise the resident.shares in fhe capital gain
but does nof contribute to the capital improvements. The statuiory charge
‘provision has been retained in full under s.116.0f the Bill. ' :

11.  Increasing General SeNiées'Char:qes No More than Consumer Price Index
(CPI) . : o . o T
Section 131 of the Exposure Drait. stated that the general services charge can
‘only increase by CPl. We noted that it may not be appropriate that general
services are only ever increased by CPI.-There were'a number of exceptions
such ‘as; increases attributable  io - raies, iaxes or charges under a
Commonwealth or Tenitory law, for salary increases, insurence premiums and
maintenance fund “coniribuiions. However, we guesiioned whethér these -
‘evcepions - would necsssarily ~capture- all . types of general sewvices.
Furthermore, we _ques_"cidn"néd whetiher ell charges for ges, water, sleciricity eic
are charges that wouild Tall under the. exceptions. If not, tis would mean that
the opereior can only ever 13ass.0n CPI incréases to ihese costs. '

_ : I
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We suggested that the process sei oui under the cureni code was more

e —————=gppropriate;-as= residents=: are~cyirently=actively=invoived-in- getiing’] DudgeisTand:
: making decisions regarding money. spent (i.e. on the upkeep-of grounds) We

also noted that in some villages, residenis have rights equwa[ent to ownership

and should: therefore he responsible .for bearing the . costs of ownership. [i

appears that-none of these copcerns have been addressed under the current

Bill, as s. 131 has been retamed m :ull under s. 146 of the Bill,

We look forward to any commenis you have and in partlcular if. you-have any -

questions in relatlon io the foregoing, please do not hesifaie o contac’t the Society.

Yours $ince'rély

€2
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CHIEF MINISTER

MINISTER FOR HEALTH
MINISTER FOR TERRITORY AND MUNICIPAL SERVICES

IMEMBER FOR MOLONGLO

Ms Mary Porter AM MLA |
Member for Ginninderra
ACT Legislative Assembly

GPOBOX1020
' CANBERRA ACT 2601

Dear Ms Porter

Thank you for your letter to me of 13 February 2012 about your private members bill, the
Retirement Villages Bill 2011, which you introduced into the Leglslatlve Assembly on
16 November 2011,

[ appreciate the initiative you have taken to address stakeholder concems and to keep me
informed of these concerns. : ,

" The ACT Government s in the process of considering its position in retation to the bill. '

The Deputy Director-General (Justrce) of the Justice and Community Safety Directorate has
written to key stakeholder groups. Submissions on the hill closed on 24 February 2012 and will
assist in informing the Government of its position.

The contact officer for this matter is Mr Peter Quinton of the Legislation and Policy Branch of the
Justice and Communify Safety Directorate. [f stakeholders wish o lodge a late submission fo
Government they should contact MrQuinton on (02) 6207 0546.

You can appreciate that, given that the Government has not yet formallsed its position, it would
be inappropriate for Govemment to prepare a Regulatory Impact Statement at this time.

Yours sincerely

’\{f‘ L_Af é(;’ u{;‘/ ‘97/““*

Katy Gallagher MLA

Chief Minister

T MAR 2047
.'/i\\
AN
ACT LEGISLATIVE ASSEMBLY — R)
: ' 60(& J
 London Circuit, Canberra ACT 2601  GPO Box 1020, Canberra ACT 2601 \—//

Phone {02) 6205 0840 Fax (02) 6205 3030 Email: gallagher@act.gov.au






mVlhite, Stephanie

- __Fremt:—— - ———Quinfon Peter . ____ .
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To: White, Stephanie :
Subject: . . FW: Retirement Villages Bill 2011

Peter Quinton

Peter Quinion | Senior Manager Civil Law | Registrar Cooperatives

Phone 02 62070546 | Fax 02 62050937 v

Legislation and Policy | Justice and Community Safety Direciorate | ACT Gevernrnent
12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au

This email and any aitachment is confidential between the ACT and ihe addressee.
fit has been sent to you in ervor, please delete it and notify us.

Fram ' i
Sent: Wednesday, 29 February 2012 4:11 PM , Ty
To: Quinton, Peter ' a
Ce _ ,
‘Subject: Rétirement Villages Bill 2011

Hello Peter

| refer to Alison Playford’s letier of 3 rebruary JEEENENERD sccking comments on this Bill..

The SoT:letywou!d fike to provide com fhgﬁts onifﬁ's‘éﬂi:ﬁ_c}ﬁﬁéffhét* fﬁé§é are however overdue..
1 hop‘e-that ;Lhe letter to you will pe finalised tomorrow and | will email through an advance copy.
Please accept my apologies__fér the lateness of this response.

Please call ifyo-u have any queries.

_ Regards

P,
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—_Simon Corbell MiA™

ATTORNEY-GENERAL
MINISTER FOR POLICE AND EMERGENCY SERVICES
MINISTER FOR THE ENVIRONMENT AND SUSTAINABLE DEVELOPMENT

IMIEMBER FOR IMOLONGLO

Goodwin Aged Care Services Ltd
22 Marshall Sireet
FARRER ACT 2607

Dea NS

Thank you for your letter of 8 February 2012 regarding the Retirement Villagés Bill 2011, which is
a private member’s bill infroduced by Ms Mary Porter MLA on 16 November 2011. The ACT
Government is currently considering its position on the Retirement Villages Bill 2011

Vour letter'will be invaluable in informing this position in relation to the Bill.
If you have any further represent'ationé you wish to provide to the ACT Government about Ms
Porter’s bill, you should urgently contact Mr Peter Quinton of my Directorate. '

Mr Quinton may be contacted on (02) 6207 0546 or by email at peter.quinton(@act.gov.au.
Thank you again for taking the time to write to me.
3 AN
e
Simon Corbell MLA.

Attorney-General

-l-'?:-'\«';-'

ACT LEGISLATIVE ASSEMBLY

London Circuit, Canbarra ACT 2601 GPO Box 1020, Canberra ACT 2601
Phone (02) 6205 0000 Fa::(02) 6205 0535 Email corbell@act.gov.au
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ﬁ\l}lhi‘i:@, S'r‘:ephanie

FFerm T T I ‘TLUlnIOH Peter="r e T D e U T o Lo
‘Sent: : Monday, 27 February 2012 2:05 P[\/I ST o
To: ‘ White, Stephanie
Subijeet: , FW: ACT Retirement Vrllages Bill 20!1
Attzchimenis: Propery Councrl Submission ACT Retirement Villages Bill 201 1.pdf
Peter Quinton

Peter Quinton | Senior Manager Civil Law | Registrar Cooperatives
‘Phene 02 62070546 | Fax 02 62050937

Legistation and Policy | Justice and Community Safety Directorate | ACT Govermnent
12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www. act.gov.au

This email and any attachment is confidential between the ACT and the addressee.
[f it has been sent to you in error, please delete it and notify us.

Fromi: Playford Alison

Sent: Monday, 27 February 2012 12:31 PM
“To: Field, Julie; Quinton, Peter; Anderson, Erin
Subje@i, FW: ACT RetrremenL Villages. Bill 2011

fyi
Alisen Playford| Aciing Director-General

- Phorie: +61 2 6205-3507 | Fax: +61-2 6207 0499 | Mobile: 0417254159 ... ... =~ .
Email: alison.playford@act.gov.au _ ' '
Justice and Community Safety Directoraie
Level 9, 12 Moore Street|GPO Box 158 Canberra ACT 2601

www.act.gov.au

'

From:
Sent: Monday, 27 February 2012 11:57 AM
To: Playford, Alison

- Subject: ACT Retirement Vlllages Bill 2011

Dear Alison *

please find attached the Property Council's response o your recent conespondence seeking comment on the
Retirement Villages Bill introduced by Ms Mary Porter on 16 Novermber 2011

Regards

Catherine

roperty Council of Australia -

1

GPO Bo:c 1025 _
Caniherra ACT 2601 / 6—‘ j
‘ -\/ v 0 ‘opertvoz.com.au : NDISND.
i, \\ C/(:(/
\/
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24 February 2012

PN

S Ms Alison Playford

’ Deputy Director-General (Justice) -
Justice and Community Safety Directorate
GPO Box 158

Canberra ACT 2601

Dear Ms Playford

"Thank you for your corréépondence of 3 February 2012 seeking comment on the _
Retirement Villages Bill 2011, introduced by Ms Mary Porter MLA on 16 November 2011.

As this is the first notice the Property Council has received about the Bifl, | would be keen
to know what level of consultation has taken place fo date.

However, having read the Bill | can provide the following comments: _

At the outset | can advise that the property indusiry would not support the Bill in its.current
form being enacted. As you would be L GHIEAHY,  jetirement villages operating in the
ACT, are subject fo the Fair Trading Act (ACT) 1992. Under the Act, the Retirement
Villages Industry Code of Practice (1 999) governs the occupation and operation of
retirement villages. o .

\We are not aware that any evidence has been presented that the existing fegislative
scheme has not been working. We would therefore be very concerned were the
Retirement Villages Bill 2011 as proposed by Ms Porter were to be enacted. Firstly the
proposed legislation seems unnecessary in terms of the protection of resident's rights
but, secondly, which would have the effect of causing an extremely onerous compliance
burden on retirement village operators. ' o ’ :

" @zmmanvractihBank f

In the broader social context, we also believe the proposed legislation is not in the
community’s interest for a range of reasons iricluding:

((( .Jowes LARG o Complianece costs: annual compliance cosis will inevitably have an

LASALLE . . . - ; P T
- : impact on services and/or costs to village residents. This is in direct

Pecal value in a changing warld A X ) . . .
conflict with current policy that seeks to lower accommodation and care

MinterEllison costs for older people:
o icler : o Compliance administration: the increase in paperwork and
Ee\'«itt " ' odrninistration associated with new requirements will divert staff ime and
. I Py e o~ . . ” . P s . vy
 DUCKNS ' sitention away from looking afier residents io deeling with new
N compliance reguirernents.
RER I

Froperty Coundil of suswalia
GPO Box 1025
Canberra ACT 2601

 F: 461 (2) 6248 6902
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> Adeterrent to investinent: the upfroni costs involved in order to comply
- with the proposed legislation will present a major deterrent to investment
in the ACT retirement sector, as industry looks for less comples
~ development opportunities, both within and outside the ACT.

> Responding to Canherra’s ageing population: Canbena’s population |
, s ageing at rates higher than much of the rest of the country, and there
is an increasing demand for retirement villages and other retirement
living options. Additional red tape which acts as a deterrent to investment-
, {in the sector, will lead to a reduction in stock with broader negative
- - economic and social consequences.

For the reasons stated above, our preference is that the existing Cede of Practice
remains in force. - : o e

We would welcome the opporiunity to meet with your office or with Ms Portefigdiscuss
our concerns in greater details and to work to find a positive outcome for all stdkeholders.

Yours sincerely

Aetewsicl

CBRE

' CB RICHARD ELLIS

Propetty Council of Australia

SommanwegiEnBark - Va

JoNESLanG .
LASALLE

Rider
Levett
Bucknzll

IR

Frop=riy Council of «.ustrzlia
GPO Box 1025
Canberra ACT 2601

7461 (2) 6248 6902

F: +61 (2) 6248 8210 . . : _
. £5i113 008 474 422 —

=t act@oropertyoz.com.2y : / . s
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White, Siephanie

- -From— - - T ... T2 Quinton/Peter T ——- LTI T L T T T ITTTTIT LTI
Sene T T T "' saturday, 25 February 2012 Zoo5 ANF T T T T T e

To: ‘White, Stephanie o v

Subjeci: - 'FW: Retirement Villages Bill (ACT) - Lend Lease Submission

Aitsehiments: RV Bill Submission - 240212.pdf, ACT-Submission-feb11.pdf; ACT Legislation

Submission - Supplementary .doc; ACT Legislation Submission[1].doc

Peter Quinton

Peter Quinton | Senior Manager Civil Law | Repistrar Cooperatives

Ehane 02 62070546 | Fax 02 62050937

Legislation and Pelicy | Justice and Community Safety Direciorate | ACT Geveriment
12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.qov.au

This email and any attachment is confidential between ihe ACT and the addresses.
£it has been sent to you in error, please delete itand notify us.

Froms:
Sent: Friday,
Te: Quinton, Peter =, ...

o

Subject: Retirement Villag’eﬁéﬁBill (ACT) - Lend Lease Submission.

Retirement Livin’g’é':AgedCé o] loand begse © - s
Street, South Melbourne VIC 3205 C

Level 4/ 111.Cecil

www.primélife.com.au

D Please consider the environment before printing this e-mail.

This email (including any attachments) is confidential. If you are not the intended recipient you must not copy, use,

disclose, distribute or rely on the information contained in it. If you have received this email in ertor, please notify .

the sender immiediately by reply email and delete the email from your system. Confidentiality and legal privilege dﬂached

+0 this communication are not waived or lost by reason of mistaken delivery to you. Lend Lease does not ,‘h,\(

guarantee that this email or the attachment(s) are.unaffected by computer virus, corruption or other defects. Lend Leise

may monitor incoming and outgoing emails for compliance with its Email Policy. o i
Please note that our servers may not be located in your counfry. , , 5
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24 February 2012

Mr Peter Quinton

Legislation and Policy Branch
Justice and Community Safety
GPOBox 158
CANBERRA ACT 2001

Dear Mr Quinton

' “Retirement Villages Bill 2011 (ACT) - Lend Lease Sﬁbmission

We.refer to the tabling of the Retirement Villages Bill 2011 in the Legislative Assembly on 16 Novémber 2011.

Lend Lease is the largest for-profit owner, manager and developer of retirement living and aged care facilities in
Australia. We have over 70 retirement villages and 30 aged care facilities in Australia and New Zealand and
provide accommodation for over 15,000 residents. In Austialia, we own or manage sites in New South Wales,
Queensland, Victoria, South Australia and Western Australia. "

On 4 January 9012 we announced our intention fo enter the seniors living market in the ACT folloWing the
acquisition of a4 hectare site at Isabella Plains, Canberra. The development will include a retirement village and

_associated community centre and facilities. Our acquisition of the-site-was precededfbyanféxtended_p,er,imi jofdue

diligence, commencing in June 9011 and which-culminated in our tender being lodged on 22 November 2011.

~ As an owner and manager.of retirement villages across a number of Australian states, Lend Lease is unigquely

placed to understand the impact burdensome requlation can have on business and investment in the retirement
living sector. :

The lack of uniformity in the regulation of retirement villages across Australia adds a significant compliance and
cost burden to our business. The proposed adoption in the ACT of yet another distinct style of regulation which
contains onerous obligations is only going fo increase this cost on us and on the industry. -

If Le.nd Lease had been aware of those more onerous obligations proposed in the Bill (such as those referred to
later in this letter) at the time of lodging its tender for Isabella Plains, we would have viewed the ACT retirement
living market differently and we most probably would not have proceeded with the acquisition.

Lend Lease's general cornments on ihe proposed legislztion

We have been provided with a copy of the joint submission on the Bill prepared by the Retirement Villages

jssociation and the Aged and Community Services Association NSW and ACT. We support this submission, a

- copy of which s enclosed, and tha recommendations it proposes. .

"W are disappoinied that the ACT Government has nof provided a formal response 0 the previous RVA and ACA

submission on the regulation of ratirement villages in the ACT. We would like o see a more committed and robust

tend Lease Telephone +61.29875 9700

{ and Lezse Primelife Limited . Facsimile +61209484 9446
ABW 16 010 622 901
573 Central Avenue : vavr primelife.com.au

Thomieigh K8V 2120
Australia .
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engagement belween the ACT Government and ihe industry on issues of SLCh importance as the introduction of a
new regulatory framework.

~The joint RVA-ACA submission confi rms that the current Retirement Villages Industry Code of Practice 1999 which
governs ACT retirement villages i is working well. This bnngs into question whether there is a need for new
leglslauon in the.ACT.

Further, given the relatively small size of the ACT seniors living marl\et and the existence of widely accepted daia
showing our population is ageing, it is difficult fo see what policy reasons there are to suppori new regulations that -
impose significant.compliance burdens and are likely to stifle investment and development

A number of the provisions in the proposed Bill create oompllanoe obligations for retirement village operaiors that
exceed those imposed by other states. The provisions we believe are unmatohed in any other Australian state are
referred fo below. The ACT seniors living market will be placed at a competitive disadvantage if these compliance
obligations become law. This is likely to impact future investment in the ACT seniors living market and, in turn,
could potentially lead to a significant reduction in the supply of affordable accommodation for the ACT's ageing
population. Ifthe Bill in its current form is allowed to proceed and becomes law, Lend Lease does not anuolpale
making any further: investment in the ACT seniors living markel

Lend Lease’s key issues with the Bill - compliance obligations unmatched in other states

- We have set out in the table below our brief comments on three key issues we believe need reviewing before the

legislation proceeds any further. We believe these provisions create compliance obligations for retirement VIIIage
operators that are unmatched in other Australian SLatGS

" Secifon

Lend Lease Comment ' Lend Lease recommendation

15

This sec‘é:on requ:res the commissioner of fair tradmg io approve We see no problem with having an

a transfer of control of a retirement village seheme. obllgatjon to inform residents and the
) commissioner of fair trading of a
proposed fransfer of control. A

. requirement to inform residents exists
o This secfion was moorporated in the Bill tabled in the Legislative - under NSW and South Australian

o No other States have matching provisions requiring pre approval of .
changes in control by fair trading

Assembly on 16 November 2011 and is new. There was: legislation and works well.
o No similar reqwrementto obtain approval of a ohange in | The Bill should be amended to create an
confrol in the earfier version of the Bill released as an obligation fo inform rather than seek
exposure draft in May 2010; ‘ approval for a transfer of control.

o  No prior notice from the ACT Government of an intention
to implement a requirement to obtain approval from fair
trading prior to fransferiing control of a village; and

o* No consuliation with indusiry as fo how such a provision
~ might impact investment and development.

If Lcnd Lease had been aware of the infention to incorporaie ihis
leqmremem in legislation at the time it was considering and lodging
its iender for Isabella Plains (that is, during the period from June
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| entitlements within 6 menths of their departure and give the

| pricefor the premises

peadlease

5017 to November 2011), it would have viewed the ACT retirement
living market differently and most probably would not have -
invested. ‘ : :

The section imposes a

constraint on sales of retirement village
sites, :

The mischief the section intends to mitigate is deat with elsewhere
in the legislation. For example, the sections which prohibit certain
persons from becoming an operator are sufficient fo protect the
interests of residents. The requirement for pre-approval is
therefore unnecessary.. o '

The section requires the commissioner of fair trading fo take into
account objections to a change in conirol made by residents;
however residents are not generally equipped to understand the
commercial considerations related to a salefaequisition of a village.

Ve would question whether the commissioner of fair trading is
satistactorily equipped to deal with all of the considerations
(commercial, legal and otherwise) which are relevant to a transfer
of control of a village. -

These sections reguire repayment of former. residents’ exit

sormer resident the right to have input in relation to the re-lease

]

These sections should be reconsidered
and re-drafted so as fo take into account

the different financial arrangements that

exist between operators and residents.

While these provisions are largely. taken from the current
Retirement Villages Industry Code of Practice, legistation in other
states does not require the operator o ‘buyback’ premises from all
leasehold residents. :

Q

It is not clear how these provisions will operate where there is o

The sectioﬁ§ ought not to apply where:
° residents are entitled to a
propottion of any capital gain on the
premises; and : '

Q

where the departure fee payable by

new incoming resident and:

o Ttheexitfeeistobe calculated by referehce to the next
price; and " '

o the residentis entifled fo papital gain.

I our experience, partial repaymentslbuybacks do not work well |
as, once the former resident has received a proportion of their exit -
entiement, they no longer have as much of an incentive to
achieve a fimely sale/re-lease. This leads to:

 thie resident is calculated by
reference to the price paid by the
next incoming resident; and

where the former resident s entitled
to have input in relation to the re-
lease price of their premises.

required to ‘buyback’ premises if the -

o delaysinthe tumover of premises and the payment {0
former residents of ihe remainder of their exit entitlement

(capitel gain); and ,

disputes as to vhatthe re-lease price for the premises
should be. This means & valuation i going to be needed
in most cases to resolve the dispuie and adds to

resident is a registered inferest holder.

In Victoria the operafor is not required f0
“puyback’ premises if the resident is an
sowmer’. The operator also does not -
have 1o ‘huyback’ the premises it the
resident is enitied to appoint a sales

ey

agent to sell their prefnises. -

el

For example, in NSW the operafor isnot |’

<‘%?§"?
s,
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residents’ costs.

o These sections could lead to retirement village operators adopting
switching clauses in residents’ confracts. These switching clauses
operate so that, if the operator has to repay an exit entitlement and -
there is no new incoming resident, the former resident loses any
entitlement to capital gain. This is not in residents’ interests.

o- These sections adversely affect valuations for retirement villages
which damages business and investment interast in the sector,

142 &
144

These seciions limit a former resident’s liability for services fees | These sections should be reconsidered
fo a maximum of 6 months after leaving the village and the | and, ifithe ACT Governiment considers it
schente operator is then required fo pay the service fees - necessary fo limit a former residents'
liability for service fees after they leave,
regard should be had fo the regimes
that exist in other States.

o Asindicated ahove, the incentive for a former resident fo achieve a
 timely re-lease of their premises is reduced if the operafor has to
provide a partial buyhack. A resident's commercial imperative fo
achieve a fimely re-lease is further reduced if they are exempted
from having to pay services fees for their premises. -

o This means that the premises can go unoccupied for a lengthy
perfod and the operator has fo fund the servicé fees in respect of
the premises. This is not an appropriate or fair balancing of the
operator’s and the residents’ interests. ' :

o Legislation in other States is less onerous for an operator in terms

~ - ofwhen the operator hecomes responsible for paying services fees
on.vacant premises. - For example; in Qld; the operator becomes |~
responsible after.9 months. In NSW, the operator becomes liable :
for the whole amount of the services fees after 42 days only if a
resident is not a 'registered interest holder. ' '

In Victoria, the limitation on how long a férmer resident's liability for
service fees continues applies only to residents who do not ‘own'
their premises and, in any case, the operator is not liable fo pay
seivice fees in respect of vacant premises. -

“In South Australia, the former resident is liable for service fées fora
period of 6 months only; however their input into the re-leasing
price for their premises is limited.

v InWestern Australia, this issue is left to be dealt with under the
resident's confract with the operator.

The way farward
We would he happy {o meet with you io discuss anv of the matters referred to in this letier,
- ! 2 . A

i our view, careful consideration of the policy reasons supporting a change fo the regulatory regime in the ACT
and a move av«ay from fhe Retirement Villages industcy Code of Practice 1999 is sfill needed.

P 4
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Specifically, the ACT Government should be satisfied as to the potential adverse affects any new legislation would
have on investment and growth in the ACT seniors living market. Our acquisition of the site af Isabella Plains
demonsfrates our willingness o be a participant in that market. However, a burdensome regulatory change and
an unwillingness on the part of government to take into accotint and be responsive fo industry concems will make

it more difficult for us to decide our future participation'in the ACT seniors living market.

As stated ahove, if the Bill in its current form is allowed fo proceed, Lend Lease does not anticipate making any
further invesiment in the ACT retirement living sector. : -

We Iookfohmard fo working with the AGT Government to setile on 3 mutually acceptable and workable regulatory
. framework for retirement villages in ihe ACT. : :

.

érely

| Your},,sin

Lend Lease

| Retirement Living zad Aged Care ' .

: ,.Cc: Simon Corbell MLA

And

Retirement Villages Association Limited
Cl i
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Mr Peter Quinton - Melbourne VIC 3000

Legislation and Policy Branch _ irfecsll 1882 3270003555

S , : elephone
Justice and Community Safety Faceimile 03 9670.2255
GPO Box 158 Email info@rva.com.au

CANBERRA ACT 2001 o : ' , ABN 18 100 945 211

Dear Mr Quinton

Thank you for the opportunity to provide a written submission on the
Retirement Villages Bill 2011. This Submission is a joint Submission from
the Retirement Village Association (RVA) and the Aged and Community
Services Association (ACSA). : C

As I am sure you are aware, our members based in the Australian Capital
Territory (ACT) have worked constructively with Mary Porter MLA as she
has drafted this legislation. This is despite the fact we do not believe
legislation is necessary - particularly this legislation with its onerous

compliafice burdens on an industry thatisalready struggling with— e

development of new housing for older people due to the costs of
overregulation. '

Co This legislation is not in the ACT community’s interest due to the
following: ‘

' Compliance administration will redirect staff in retirement villages
from looking after the interests of residents to dealing with a
significant increase in paper work.
e Up-front costs of complying with the legislation will stymie
investment. This includes investment in current and new facilities, : 1
as the sector looks to other less complex opportunities such as
standard residential stock that does not serve the needs of older
people. '

Vi omal!



5 Retirement Village Association

Aged & Community Services
Association of NSW & ACT
Incorporated

e Annual compliance costs will have an impact on services and / or
costs to village residents. This will also reduce the resources of
ACT seniors in terms affording future care. This is directly in
opposition to current policy that seeks to lower costs of
accommodation and care for older people.

» Increasing the cost of seniors housing will also have broader social
and economic impacts. It will lead to a reduction in the residential
housing stock being made available to younger generations. Less

~ construction activity means less jobs and economic activity.

* The Territory’s population is ageing and there are long lag times in
constructing affordable and appyopriate seniors housing.

» Retirement villages are in high demand in Cahberra and there are
very professional and committed operators that have heavilyt
invested in older people in the Territory. They are an affordable
seniors accommodation solution for government.

_ W

Currently, retirement villages operating in the ACT are subject to the Fair
Trading Act (ACT) 1992. Under the-Act, the Retirement Villages Industry
Code of practice (1999) governs the occupatlon and operation of villages.

* This arrangement and the consumer protections afforded have been
“working and the industry remains perplexed about the need for legislation
given there has been no Tribunal cases in the ACT.

As part of our member survey, we have determined that retirement village
operators in the ACT have currently earmarked around $204 million in-
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economlc benefits, and adds to the economic base
of the Territory.

The potential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that investment.

With over 2300 Canberrans in retirement villages, future investment
plans, and no tribunal cases to date - it raises the question ~ why are we -
trying to fix something that is not broken?



" Aged & Community Services
Association of NSW & ACT
Incorporated

We would welcome the opportunity to meet with you to discuss our
concerns in more depth. We stand ready to work with you to ensure
continued investment in affordable accommodation options in the ACT.

Yours sincerely

Retirement Village ' Aged and Community
Association Services Association of
_ NSW and ACT

— -~ ' ‘ e

24 February 2011
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Executive Summary

The Retirement Village Association and Aged and Community Services
Association of NSW and ACT (ACSA) would like to thank you for the
opportunity to again provide written comments regarding the regulation
of retirement villages in the ACT. '

We are particularly pleased that we are now at a stage where the
Government has the opportunity to fully consider the impact on the
community of this legislation. '

You can find further information about our organisations at Attachment A.

This Submission is a joint RVA and ACSA Submission as both peak bodies
are deeply concerned about the Retirement Villages Bill 2011. Both
organisations are committed to ensuring positive outcomes for village
residents, the retirement village industry and the ACT community. Happy
residents are the cornerstone of the industry. Our own surveys highlight
greater.than 96% satisfaction by people in villages, which would be the
envy of any industry.
In July 2010 and September 2010, the RVA and ACSA provided
submissions to Mary Porter MLA. These Submissions are at Attachment B
for your information. We are attaching these Submissions as many of the
issues raised remain in contention with the current legislation, which in
our view is poorly conceived given the paucity of issues raised by
residents in the Territory. '

From these Submissions you will note our consistent written commitment
to an outcome that promotes consumer protection and robust fair trading
practices. What is also critical with our ageing community is an
investment climate that will encourage continued growth and the
provision of much-needed seniors housing in the ACT. '

GH5F
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Since the Submissions we provided to Mary Porter MLA in July 2010 and

September 2010, we have met with her to express our concern that the
current Bill does not address the issues previously raised. It should be

" noted that Mary Porter MLA has undertaken to respond to the outstandihg
~ issues with the reasons for their exclusion in the current Bill

In addition, the RVA has written to the Chief Minister to implore the
Government to uindertake an economic and regulatory impact statement.
The industry contends that this Bill should not be considered until the
facts about its impact are properly assessed and debated. The flow on
impacts of this Bill will be very significant and have the potential to switch
off investment in what is already a very difficult market that has been
greatly impacted by the global financial crisis. .

Introduction

It is important that this Submission provide context regarding the current
operating environment in the ACT for the retirement village industry.

The current system is working '

Currently, the system is working. There has not been a tribunal case in
the ACT and nor have there been large numbers of residents agitating for
legislation. In fact, many residents are concerned about the compliance
burdens that naturally follow legislation and just how much of these new
costs will be passed on to them by operators.

The RVA and ACSA acknowledge that there has been a minority of
residents that believe because there is legislation in other jurisdictions
there should be legislation in the ACT. There is no evidence to suggest
that the current system is not adequate and nor has there been any
attempt to modify or reform the current system before reaching for
legislation. There is also, importantly, no evidence to suggest that
legislation in other jurisdictions produces better outcomes for village
residents. :
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As you will see from previous Submissions (Attachment B), the RVA and
ACSA believe that there are relatively simple reforms to the Code that
could be undertaken to enhance existing consumer protections. The RVA
and ACSA firmly believe this should be implemented prior to considering
legislation.

Retirement village industry

In the ACT tilere are 28 retirement villages containing 1429 units and
accommodating around 2300 Canberrans. Nationally there are 1,900
villages, accommodating 160,000 people.

This means that on a national basis over 5% of the population over 65 -
years of age live in a retirement village. Some States like Western
Australia and South Australia have much higher penetration rates, and
also a more flexible and balanced regulatory enviornment.

Even if we assume a 5% penetration rate in the ACT (as it is nationally),
there could be as many as 29,000 people living in retirement villages in

- the ACT. Put another way, this would require as many as 150 or more = -
new villages that could be constructed to meet current demand. This
would result in a construction value in the order of $4 billion that would
be significantly impacted by what will be the most onerous legislation in
Australia (as it is currently drafted).

This Bill will have a major negative impact on future investment and jobs
in the ACT economy and mean that older people will have little choice in
how to access accommodatlon that is fit for purpose for their needs.

However, our ageing population, particularly evident in the ACT, and a
greater acceptance of village living, could result in around 8% of the
population living in retirement villages, which would drastically increase

- the need for new villages. This assumes constant demand from seniors for
village living. The consequence of this is the need for new retirement
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villages in the ACT. For this to occur, the retirement village industry
requires an investment climate that stimulates expansion.

For further information about the community benefits of retirement

village living see Attachment C.

Summary of Recommendations

The followihg is a list of recommendations contained within this
Submission.

Recommendation One

That the ACT Government formally respond to previous RVA and ACSA
“Submissions to Mary Porter MLA (Attachment B) to ensure a robust

understanding by all parties of the current environment and Government

objectives in regulating the retirement village industry.

Regimgendation Two

That the ACT Government, in concert with tl-le' ACT retirement village
industry, complete a RIS prior to debate on the Retirement Village Bill in
the Legislative Assembly and that the results of this RIS be made public.

Recommendation Three

Thaf the ACT Government review the Retirement Villages Bill 2011 and
seek to simplify the legislation in order to significantly reduce the

k compliance burden on the industry - and thereby the negative impact this

will have on ACT seniors and the broader community.
Recommendation Four

That the ACT Government undertake, in concert with the ACT retirement
“village industry, an assessment of the likely investment impact of the




Aged & Community Services
Assaciation of NSW & ACT
- Incorporated

" Retirement Village Bill 2011 to determine the social and economic costs to

the ACT - and whether any perceived benefits of the current legislative
approach outweighs these costs. :

Recommendation Five

That the ACT Government amend the Bill where specifically
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and
intent of certain provisions is not clear to determine how best to amend
the Bill.

Recommendation Six

That the ACT Government works with the Federal Government to:
~* Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT. ' .
* Enable the National Housing Supply Council to continue its annual
‘State of Supply’ report. ’

“Recommendation Seven

That the ACT Government: ,

* Lead arenewed partnership between all governments and industry
to work together to develop more age friendly and integrated
housing communities.

e Consider planning reforms such as retirement village zoning to
encourage investment.

* Work with industry, including the RVA and ACSA, ina creatlve
collaboration to deliver more and better seniors housmg
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Recommendation Eight

That the ACT Government:
e Transfer policy responsibility for retlrement villages and
associated legislative instruments to the Community Services
Directorate to ensure a whole of government focus.

Recommendation Nine

That the ACT Government:

¢ Reform the stamp duty payable on seniors housing such as
retirement villages to encourage senior choice in accommodation.

 Encourage the Federal Government through the Council of
Australian Governments to remove current pension and assets
testing disincentives to free up equity for seniors to invest in their
future housing and care needs. »

+ Investigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include
information about the impact of housing decisions on their overall
financial position. '

Response to Previous Submissions

As discussed previously, the RVA has provided two Submlssmns to Mary
Porter MLA and these are at Attachment B.

The current Bill before the Assembly does not fully address the issues and
concerns raised in these submissions by the retirement village industry.
Both the RVA and ACSA spent a significant amount of time and resources
putting forward practical suggestions for reform.

Prior to any debate'in the Legislative Assembly, it is contended that the -
issues canvassed in these Submissions be formally responded to by the
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Government. If there are suggestions in these Submissions that cannot be
implemented, the industry would like the opportunity to understand the
rationale and to respond.

- The RVA and ACSA will work with the Government to deliver a balanced
and fair Code. Similarly, after extensive policy work and analysis, should
the Government determine that a legislative approach is in the
community’s interest, the RVA and ACSA will work with the Government
to ensure this legislation is balanced and fair — and will deliver on the
Government’s objectives.

‘Recommendation One

That the ACT Government formally respond to previous RVA and ACSA
Submissions to Mary Porter MLA to ensure a robust understanding by all
parties of the current environment and Government objectives in
regulating the retirement village industry.

_Regulatory Impact Statement

| Regulatory 1mpact statements (RIS) are a rigorous way for governments
to analyse the most efficient and effective way of regulating to produce the
greatest net beneflt to society.

Unlike normal policy and regulatory development processes of the
Government, the current Retirement Villages Bill has not been fully
assessed. This assessment should be undertaken and the results
publically released before the Bill is debated in the Legislative Assembly.

The RIS should assess the current Bill to determine whether: 4
* Legislation is necessary to achieve desired government outcomes
and deliver greatest benefit to the community. _
* The legislation is simple and avoids unnecessary restrictions.
» It employs the minimum regulation necessary to achieve its
.objectives.
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e The legislation imposes an unnecessary burden on those affected
and whether it is unduly prescriptive. ,

e Asdrafted, it is performance and outcomes focused.

e Itis easy to understand, fair and can be consistently enforced.

* It enshrines some flexibility in dealing with special circumstances.

e Itaddresses particular problems that cannot be addressed in
another way such as reforms to the current Code.

e Itis clear and concise and is appropriately mindful of the
compliance burden imposed. -

« Itisaresponse that is proportionate to the problem - particularly
in this case where there is no demonstrable problem existing in the
ACT. '

In essence, the RVA and ACSA contend that other government legislation
is subjected to this type of scrutiny and therefore this Bill should notbe
debated and supported by the Government until a RIS has been
undertaken.

We contend that it is incumbent on the Government to assess the risks,
costs and benefits to the Government, business and the community before
supporting this Bill. In addition, the results of the RIS should be made
public to enable debate. '

The RVA and ACSA stand ready to work with the Government through the
provision of data and other facts that will assist the Government in
undertaking a robust RIS. '

Recommendation Two
That the ACT Government, in concert with the ACT retirement village

industry, complete a RIS prior to debate on the Retirement Village Bill in
the Legislative Assembly and that the results of this RIS be made public.
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Compliance Cost Burdens

The RVA and ACSA believe that once a full RIS is undertaken by the
Government, the extent of the onerous and unnecessary compliance costs
inherent with the current Bill will be identified and understood. There is
no doubt this Bill will impact on the future of the industry in providing
affordable and appropriate seniors accommodation in the ACT.

This Bill will add to the bureaucracy of funning retirement villages.
Additional time and resources will have to be dedicated to ensuring
documentation and policies and procedures are compliant.

Compliance costs

In preparing this Submission, the industry in the ACT has undertakena
survey of all operators and determined the following compliance costs:

* The total up-front cost of the industry becoming compliant will be
- between $650,000 and $750,000. This estimate does not include

_personne] costs. _ e

~«  There will be an annual ongomg compllance costto the 1ndustry of
approximately $500,000.

The immediate impact of these costs will be a reduction in capital
expenditure earmarked for upgrading existing facilities. This will result in
a loss of jobs in the ACT and poorer infrastructure for retirement village
residents. These costs will impact on the services the industry provides to -
residents - the RVA and ACSA believe this is not in the community’s
interest. -

Compliance costs and who pays?

Unfortunately, the impact of this Bill will fall on retirement village
residents. Each operator will work to minimize the impact and each
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operator is likely to pass on the compliance costs in different ways.
Ultimately, it is ACT village residents that will pay for this legislation.

There are a number of different ways that operators will work to defray
the compliance costs associated with the legislation and these are as
follows:

e Personnel and residents. Our industry survey showed that
operators will try to absorb the new paper work and compliance
obligations within the current staff base. There will be reduced
availability of staff for village residents and therefore a reduced
service offering.

 Passing on costs to residents. The f1nanc1al costs associated with
this legislation will very likely be passed onto residents. This is
likely to occur in different ways but the options available to
operators are as follows:

~Increased unit prices. Future sales of village units in the
ACT are likely to see an increase in the asking price. This
does not assist with current affordability pressures, nor
does it assist seniors to downsize and free up existing .

" standard residential stock for future generations. Further, it
does not assist seniors in funding their future care needs -

_the burden of which will inevitably fall on the Government.

o Increased exit fees. Residents will be very concerned about

this prospect but some operators feel that they will not have
a choice. The Government, and the broader community,
should also be concerned as it will impact on an older

‘person’s ability to pay for their future care needs.

. o Increasing ongoing maintenance levies. Again, this will

concern residents and it will impact on the affordability of
the retirement village product in Canberra.

To re-iterate our first recommendation, a robust RIS will identify the
onerous compliance burden built into this leglslauon and thls cost should
be known prior to debate on the Bill.
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- Recommendation Three

That the ACT Government review the Retirement Villages Bill 2011 and
'seek to simplify the legislation in order to significantly reducé the
compliance burden on the industry - and thereby the negative 1mpact this
will have on ACT seniors and the broader community.

Reduced Territory Investment

Any changes to the regulatory environment mean that business like
operators of retirement villages have to reassess. RVA and ACSA
members are currently reassessing their investment plans as a
consequence of the Retirement Villages Bill 2011.

Asbackground, retirement villages are a difficult asset class through
which the property industry makes very modest profit. The very nature of
the partnership agreement between the operators and residents is about
ensuring mutual financial benefit.

- Our members can make greater profits and quicker profits through =
-developing standard residential stock, which does not serve the interests
of many older people as well as retirement villages. Standard residential
stock is developed more quickly, the upfront costs are less, and the
investment recouped immediately upon sale. This is not the case with
retirement villages meaning investment is more risky, requires large up
front debt and equity and return timeframes are very long (10 years or .
more in many cases).

As part of our member survey, we have determined that retirement village
operators in the ACT have currently earmarked around $204 million in -
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economic benefits, and adds to the economic base
of the Territory.
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The potential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that investment.

Canberra’s population is ageing and there is aneed now for more
appropriate and affordable seniors accommodation. There are long lag
times associated with the building of retirement villages, villages are in
demand in the ACT, and they are currently affordable. The industry, and
ultimately the Government, will not be able to meet future demand should
invesiment stall. '

Arigorous RIS will determine the likely impact on invéstment in the ACT
and this will enable the Government to fully consider the social and

economic impact of the Retirement Villages Bill 2011.

The ACT industry stands ready to work with the Government through the.
provision of information that will assist with the RIS being undertaken.

Recommendation Four

That the ACT Government undertake, in concert with the ACT retirement

""villzige*iITdustry;‘*an'ersse’ssment’ofthe’likely'investment’impactof'the‘“'“" cotrtTF|F|TY o

Retirement Village Bill 2011 to determine the social and economic costs to
the ACT - and whether any perceived benefits of the current legislative

" . approach outweighs these costs.

Spéciﬁc Drafting Concerns

There are drafting issues with the Retirement Villages Bill 2011 that the
RVA and ACSA believe need to be addressed. :

It is obvious that the current Bill cherry picks provisions from legislation
in other jurisdictions such as Queensland and New South Wales (NSW).
The Bill as it currently stands does not promote harmonization and is not
cohesive. ‘
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Further, given that this Bill has not been the subject of a normal public
policy process and a RIS has not been undertaken, this is not surprising.
Nevertheless, these issues do need to be addressed prior to the any debate
in the Legislative Assembly on this Bill.

As further context, the final report of the Productivity Commission, Caring
for Older Australians, recently provided to the Federal Government,
provides a comprehensive analysis of the retirement village industry
regulatory environment. This report recognises that the current
regulatory environment is stifling investment and needs to be addressed
should seniors housing continue to be developed.

In addition, the Federal Government's Advisory Panel on the Economic
Potential of Senior Australians also points to the need for reform of the
current regulatory environment. The Panel notes that the current
regulatory and taxation environment is stifling investment in seniors
housing in parts of the country. The retirement village industry believes
the ACT risks experiencing the decline in investment experienced i in other
parts of the country such as NSW and Queensland.

‘The RVA-and AGSA support these findings and recommendationsand -~~~ ~ - — -~ -
encourage the ACT Government to look closely at these reports before :
determining that a leglslatlve approach is necessary — or that the current
Bill is necessary.

The following is a table that outlines RVA and ACSA’s concerns with the
current Bill. It makes some re-drafting recommendations and observes
that in some areas, the Government and industry would benefit from
discussing the intent of certain sections.
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Section by Section Analysis of the Bill

Item. | Section Issues / Recommendation

1. S12 This Section is inflexible, does not reflect existing
‘Application for arrangements, and does not encourage operators to
registration ' work with residents to enable them to access a

Village should they choose.

A Scheme to be registered should not limit the form

| of village contract to be utilised in a Village. Village
operators are now adopting multiple forms of tenure
/ terms to accommodate different resident needs.

For example, some operators conduct both rental
units under the NSW Act as well as standard for
loan/lease in the same village. The registration
process should not operate in a manner to limit

| flexibility in forms of village contracts thatcanbe |
used. The Queensland model of a PID operates in a
manner to be so restrictive that it has difficulty
recognising rental contracts and makes it difficult to

change the form of village contract from time to time.

2. S14 The industry contends that a process to effectively
- | Power to ask for ‘qualify’ a prospective village operator is appropriate
information etc from to ensure only persons of good reputation and
‘applicants and others | capacity are able to conduct the business. Ina

retirement village setting this is appropriate given

o ~ | the cohort of residents.

Having said that, the industry is concerned that the
process of qualification outlined in the Bill may act as
a deterrent to new entrants. It may, by default,
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consolidate and protect incumbent operators. This
could have the unintended consequence of stifling
variety, new products and ultimately competition.
3. S15 The ability of an operator to transfer and organise its

Transferring registration

" Stockland Group Lid.’

business affairs is a critical part of the conduct of the
operations of a business.

A number of larger portfolios have been establlshed
as aresult of smaller operators / developers
developing their model, selling to another operator
and then ultimately being purchased by an
institution.

Examples of this 1nclude the Glen Group in NSW that
was consolidated and then sold its interests to the
AMP Group.

Another example is the Salvation Army Southern
Region being acquired by the Macquarie Bank group.
More recently Sakkara Group established a portfolio
that was formed from smaller operators, sold to
Aevum Ltd and then ultlmately acqu1red by

There is no doubt there should be disclosure to

‘residents of prospective operators of the village.

However there should not be a power granted to
residents to restrict the ability to transfer. That

-would constitute a significant restriction of

development of the industry and would fly in the

face of the one of the objects of the Act.

There is also a definitional issue in relation to change -
in control particularly for villages held by listed
corporations.

The obligation should not be to ‘apply’ to the
Commissioner but more correctly to inform. The
ability of a resident to object generally and further to

“have 60 days within which to object will affect the

ability of operators to transfer their villages and will




£2

A Retirement Village Association
257

"

‘ Aged & Community Services
Association of NSW & ACT
Incorparated

again restrict the ability to develop the diversity of
the industry.

The only basis upon which a transfer of registration
could be refused is if the transferee is a person that
would not otherwise qualify as a scheme operator
under s13(2). To the extent that Government wishes
to protect residents from a former operator paying
outstanding refunds, this is addressed in the notice
mechanism raising the issue and the transferee and
transferor responding to the issue but not acting to
stop any transfer. It would probably be in the best
interest of a resident that if an operator can't pay a
refund then it is better that the next operator can pay |.
and does buy the facility.

The RVA and ACSA contend that at a minimum the
following amendments need to be made to this
Section. '

e 15 (2) - replace “apply” with “notify” and

" insert “its intention” following fair trading. | °
This would then read as follows -
(2) The scheme operator must notify in writing
to the commissioner for fair trading its

" intention to transfer the registration of the

scheme for the retirement village.

« 15(3) (a) (i) - replaced “asked” with
“notified” and after fair trading insert “of its
intention”. This would then read as follows -
(i)that the operator has notified the
commissioner for fair trading of its intention to
transfer the registration of the scheme for the
village;

* Delete 15 (3) (iv).

e Insert15 (3) (c) “A resident who has received
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notice under (a) above, may within 30 days of
receiving the notice give notice to the
operator and the Commissioner raising any
concerns they may have to the transfer”.

* 15 (4) should then read as follows - (¢)  On
application, if the transferee is a person
described in s13(2) and is satisfied as to the
matters set out in (5) below the commissioner
for fair trading will within 60 days of an
application, — ,
transfer the registration of the scheme for the
retirement village to the person named in the
application;

* 15 (4)(b) - delete.

* 15 (5) should consequently read as follows -
(5) The commissioner for fair trading in
considering the transfer in the registration of a
scheme for a retirement village will consider
the following matters—

G e s (@) - the commissioner is satisfied that— |~

(i) the scheme operator for the
village has complied with
subsection (2); and

(ii) the person to whom the scheme is

to be transferred is—

(4) atleast 18 years old; and

(B) not prohibited from
operating a scheme for a
retirement village under
section 94 (Offence—
operating retirement village
schemes etc while
insolvent); or
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(C) not prohibited from
operating a scheme for a
retirement village under
section 95 (Offence—
operating retirement village
schemes etc with relevant
conviction); and

(iii) the transferor and transferee
have provided a response to any
notice issued under subsection

. (3)-

(6) Ifthe commissioner for fair trading
transfers the registration of a scheme for a
retirement village, the commissioner must
record the transfer in the retirement szIage
scheme register.

(7) In this section:

resident includes a former resident who
has not received an exit entitlement to
e e o= ——————which the former resident is-entitled under -
' the former resident’s residence contract.

4, S19 This section seeks to limit any other clauses to ‘no
Residence contracts’ less beneficial’. It is contended that this is too
generally subjective a test. The better testis to ensure there is

| no provision made contrary to the provisions of the
Part. Otherwise if the Act changes in the future,
confuswn is potentially created.

. * Itis recommended that 19 (2) be amended to
read - (2) Nothing in this part prevents a |
scheme operator for a retirement village and a
resident of the retirement village agreeing (in a
residence contract or otherwise) to conditions
that are not contrary to the provisions in this
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'S20 This section uses the term or expression ‘person’
Meaning of residence rather than Tresident’. This is potentially confusing.
contract It potentially enables a person, not a resident, to use.

the village facilities. There are likely other
unintended consequences and it is recommended
that the Government redraft this Section.
S21 | S21 (a) (vii) - insert “-if applicable” at the end. It
Form and contentof - should be noted that some operators choose to fun
residence contracts this component of capital works themselves without
committing to a fund. The objective of this clause is
_transparency and this is transparent.
S23 The RVA and ACSA believe that it is a useful concept
Residence contracts - to have the language of village contracts consistent
guidelines - so long as the Act does not limit the variety of 7
S| 7 7 7| provisions that could be agreed to withina
. contract/s.
S31 ' : ~| It is unduly harsh than an operator commits and
Offence - failure to notify | offence for failing to notify of the later event. This
end of coolinig-off periods | Section should be re-drafted to say that a notice must
to certain circumstances be issued otherwise the contract could be
unenforceable or may be rescinded by the resident
within the settling in period without penalty.
¢ Itisrecommended that the Section re re-
~ drafted so that it reads as follows:
A scheme operator for a retirement village
must: —
(a) ifthe cooling-off period for a residence




Aged & Community Services

Association of NSW & ACT

Incorporated

contract for the retirement village
starts on a day that a later event
- happens;

(b) - give the resident under the residence
contract, as soon as practicable after
the event happens, written notice of—

(i) the date the later event happens;
and :
(ii) the date the cooling-off period
ends.
If the operator fails to issue the notice, the
resident may rescind at any time without
penalty.

S32

Residence contract may be
rescinded during cooling-
off period.

‘e Given the above change to S31, itis
recommended that S32 read as follows -

A resident of a retirement village may, by

written notice to the scheme operator for the |

village, rescind a residence contract in relation
to the village before the cooling-off period ends
or during the settling in period if the operator
fails to issue a notice under s31.

10.

S34

Offences - failure to deal
with instruments
assigning property during
cooling-off period

This Section is unclear regarding the problem it is
seeking to address or the resident rights seeking to
be protected. The RVA and ACSA would welcome a
discussion with the Government about this Section to
determine why it has been included. '

As it is drafted, it could relate to the transfer of items
to a resident or it could be the transfer of an interest
in the property itself.

il : ‘
V@ Retirement Village Association
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If the intention is to stop operators from selling
items of equipment to residents then seeking to buy
them back at the end of the coniract, it is
recommended that the Section be drafting along the

| lines of the following ~.

* The Operator must not sell items of equipment
to residents with a provision that the operator
may repurchase the equipment upon departure
of the resident. Any contract that contains
such a provision is of no effect.

11.

S41

Offences - failure to hold
and repay ingoing
“contributions

‘The RVA and ACSA would welcome discussion with
the Government regarding this Section as this
potentially has significant investment implications
for the sector. It may be, however, that this is simply
poorly drafted. Until the RVA and ACSA are clear on
what the issue is that it is trying to address, we are

“unable to récommend a Specific form of words to
deal with the problem is it seeking to address.

| The effect of this provision is that money paid under

avillage contract cannot be paid to the operator until
after the cooling off period. Given all trustees
operate under instructions from their clients, to have
the trustee liable under the Act for having committed
an offence is inappropriate. :

Further, the effect of this provision means financiers

| will need to wait until the end of the cooling off

period.

The provision effectively operates to provide a

resident a form of deposit security to receive back

, Retirement Village Association
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their ingoing contribution until the end of the cooling
off period. This is in spite of the fact that the resident
receives the benefit of some occupation and use of
village facilities during this time.

12. : S53

‘ Ending residence
contracts — scheme
operators

This could be amended and improved by the
addition of the following words at the end of S53 (2)

() -

e [nthis regard, the resident agrees the operator
may contact the resident’s medical practitioner
to obtain details of the resident’s care needs.

There are also some 51gn1f1cant problems with this
provision. :

This provision has been drafted so that it is similar to
the Aged Care Act. It is designed to ensute thatifa

person is not able to remain in a facility, the provider
must have an alternative. The difficulty is that under

this Act, the village operator is not a person under
the control of the Aged Care Act but is being directed
to this Act to ensure they can identify an appropriate
aged care facility. This is something a village
operator may not be able to do.

The proper course is to determine if the person can
remain in the village and if they cannot to then
terminate the agreement.

13. Division 4.9
Exit entitlements

The RVA and ACSA contend that the first part of this
Division over-emphasises offences being committed
for certain things not being done by an operator,
which actually might simply have occurred as a
result of administrative error.
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This appears unnecessary when an alternative for a
failure by an operator to provide these items is for
the resident to approach the Commissioner and to
make a specific request. If after that request, the
operator does not fulfill their obligations, then one
could legitimately say that an offence has occurred.

It is recommended that this Division be re-drafted.

14.

S59 _
Offence - failure to pay
exit entitlements to
residents who own units

This provision seeks to use the language of s180 of

the NSW Act relating to the obligation to repay

amounts for registered interest holders however it

has the effect of requiring repayment of such
-amounts within 6 months,

The NSW legislation recognises the right of the
resident to be paid under their contract when a
future event occurs namely the unit being re- leased.
This provision seeks to set that aside and introduces
a mandatory 6 month buy back provision. This does
“giverise to adjustments for capital gainsor
calculations of departure fees based on next price. It
is recommended that the Government use the
relevant provisions from the NSW Act.

Further, the effect of this Section is similar to the
effect of s60 below - that is repayment is to be within
6 months of vACSAnt possession at the latest.

It is recommended that this Section be re-drafted or
deleted.

15.

S62

Orders for payment of
exist entitlements on sale
of units '

This provision cannot properly work if the form of
contract relies upon a future incoming price to be
determined. Either the provision allows for a

determination to be made on an amount
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independently determined, which is extremely
difficult and problematic, or it should be removed.

It is recommended that this Section be removed.

16.

S63 _
Enforcing residence -
contracts

The effect of this provision is that it could make
former scheme operators or parties to the residence

-contract, liable for future problems.

This is inappropriate and flies in the face of the
practice of a business being sold and the purchaser
taking on all responsibilities. In circumstances
where the village has a charge to secure-
performance, that the Commissioner is involved in

‘the transfer of the village and so can vet the

purchaser, then this provision is excessive.

In relation to residence contracts, the effect of the
provision is to ensure all residence contracts are in
fact assigned or novated or if the land is registered
that the transfer is registered.

[t is recommended this current section bereplaced™ |~ -

simply with -

e A residence contract in relation to a retirement
village is enforceable against the owner of the
land to which the village relates, the scheme
operator or the current scheme operator on the
title or the party liable under the contract.

17.

S65
Meaning of public

information document

The RVA and ACSA and our members in the ACT are-
committed to ensure that village residents are
provided with the information necessary to make an
informed decision / choice. We are committed to
transparency and fairness. We also believe that
sometimes the more information an operator
provides to resident, the more confusing and

¥ Retirement Village Association
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potentially problematic this decision process
becomes.

This provision as drafted seeks to bring in elements
of the Queensland PID format. The difficulty of that
format is that the document becomes very
cumbersome. As an alternative, it may be sufficient
to provide all the information requested but to
provide a mechanism for updates or modifications to
the PID to be by way of a simpler document similar
to a ‘Requést’ Document used in the LPI in NSW.

If a PID is to be prepared, then noting the Inquiry
Document is used, the process of having the PID
registered and kept up to date (but not provided to
each prospective resident) and having the Inquiry
Document as the disclosure statement to form part
of the contract may be a compromise to reduce the
bulk of paper provided to residents. And to reduce
confusion and compliance costs.

- That is, have the PID operate similar to a'registered
-dealingin the LPIFHn-NSW-that a person is directed to- |

can refer to. At the very least, the PID should be
allowed to be electronically available and an
operator has satisfied the obligation to disclose if
they identify a website to which the PID is located.
That concept already exists in the realm of financial
services where a Product Disclosure Statement can
be provided by way of internet link.

The alternative is to use a form of disclosure
statement as is done in Victoria or NSW to reduce the

‘bulk.

In the interests 6f future village residents in the ACT,
the RVA and ACSA believe this Division should be re-
drafted. '
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18. S72

Offence ~ failure to correct
inaccuracies in public
information documents

Itis recommended that this be re-drafted to enable
operators the opportunity to change information.

19. S101
' Meaning of capital
improvement

The use of a definition that is linked to the Taxation
Act is inherently difficult and only opens up the
whole issue to argument. .

In circumstances where this Act compels the
establishment of a capital replacement fund then the

distinction between maintenance and replacement

becomes irrelevant.

[t is simpler that the village operator is responsible
for all maintenance and replacement but is allowed
to use general service charges plus the proportion of
funds paid into the capital replacement fund to meet
all the cost of maintenance and replacement.

This can be combined to form a capital works fund to

which the residents and operator contribute. In
essence, the form of the NSW Act before the final
changes were made to the establishment of the -
capital works fund.

Sections 102 - 108 appear to try to stop
refurbishment being passed to either fund. Itis
difficult to draw the line between a request and a
need. If aresident does not request the
improvement it may still be in the best interest of the

' village and the other residents that some

improvement occur by way of replacement.
Otherwise both the operators and residents run the
risk of deterioration of value and unnecessary
ongoirng higher maintenance cost i.e. better to redo
the kitchen as a whole for a new resident rather than
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spend ongoing maintenance for an old fit-out.

[t is recommended that the Government and the
industry work together to ensure this Section meets
the objectives of the Government, residents and
industry.

20.

S142 ,

Working out and paying
general services charge for
former residents

This provision again links the ongoing liability to a -
maximum period of 6 months. This may be
inappropriate and insufficient and does not reflect
the sharing of gain between the resident and
operator.

It is recommended that the Government and the
industry work together to ensuire this Section meets
the objectives of the Goverhment, industry, and
residents. ‘

| expenditure

S166
Classification Qf

The RVA and ACSA would welcome a discussion with
the government about why this provision seeksto |

classify expendituref This is essentially an
accounting concept and we are unsure as to why this
is included in the Bill

[t'is therefore recommended that this also be a point -
of discussion between government and industry to
determine the intent of this provision and whether it
could be better drafted.

22.

5168
Creating charges over
retirement village land

It is contended that the drafting of this section
creates an inflexible business and investment
environment for the retirement village industry in
the ACT and will potentially have unintended
consequences for the community.

} Retirement Village Association
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Retirement Village Association

Within this Bill, there needs to be an ability to
differentiate land that has more than one function
e.g. a residential aged care facility on site (co-located
with a retirement village). In NSW, the process
allows for the shading out of non-retirement village
land and this Bill much also allow for'that.

It is recommended that Government re-draft this
section to allow for diversity and choice in use of
land / facilities for ACT seniors. This is going to

become incredibly important over coming years.

23.

Division 10

Residents participation

Village operators and residents are a partnership.
Both seek to gain from a well operating village with
increasing unit values. Hence, the RVA and ACSA
believe that strong communication channels
between operators and residents are essential.

This Division simply envisages that communication

will occur between resident committees and

“operators. Sometimes this works very well although |

sometimes a small group of residents can dominate
and not act in the interests of the whole village
population.

It is recommended that a provision be inserted to -
enable an operator to call a meeting with all
residents at any time. Communication should not be
limited to the residents committee. :
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Recommendation Five

. That the ACT Government amend the Bill where specifically
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and

“intent of certain provisions is not clear to determine how best to amend
the Bill.

ACT Opportunities

The Australian retirement village story is a successful one and the
industry has grown despite any support or overt policy framework
delivered by governments. There are, however, emerging challenges for
the industry that if addressed will ensure retirement village living and all
its advantages for seniors will continue to be provided. Importantly, it
will ensure the lndustry will Be in a position to keep up with demand from
ACT seniors. '

77 Tltis clearthat retirement villages will continue o represent an essential
component of housing for seniors in the future. Even based on current
penetration rates nationally, a projected growth of five million people

 aged 65 and over in the next 4.-0 years would require an additional 2,800
villages to meet demand. -

Should retirement village housing stock not be available, there would be
four clear socio-economic drawbacks:

1. 300,000 or more residents would have to be housed in standard
residential stock that in many cases would be too large and too
difficult to maintain. This would exacerbate existing shortages of
stock available to younger families helghtenlng lntergeneratlonal
inequities.
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2. Those 300,000 or more residents would likely experience
heightened social isolation contributing to poorer quality of life.

3. Agreater need for more investment by government in health care,
public housing and home-based care - a significant proportion of
which is currently provided by retirement villages.

4, Direct and indirect economic impacts (erhployment, investment in
infrastructure).

The Advisory Panel established by the Federal Government on the
Economic Potential of Senior Australians acknowledges that there are
barriers affecting the supply of housing for seniors and the RVA endorses
the commentary and _evidénce it has provided to the Federal Government.

Barriers that need to be addressed are:

 Availability and affordability of suitable housing including
~ problems with developer access to appropriate land.
o Downsizing or moving to more appropriate housing is discouraged

Regulatory burdens imposed by State and Territory legislation.
Taxation treatment of retirement village investment.

Difficulties in unlocking existing senior wealth. Developer access to
capital and investment disincentives. :

These provide an opportunity for the ACT Government to take pro-active
action and planning to ensure ACT seniors have access for affordable and
appropriate housing.

Meésuﬁng senior housing demand and supply

As discussed abbve, Australia and the ACT face a looming challenge in
providing appropriate and affordable accommodation for our ageing
population. The RVA has presented some analysis above of the recent
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retirement village construction trends and made some evidence based
predictions on the potential impact should this continue.

This evidence is not dissimilar to the data emerging on the housing
industry generally. The final Australian Bureau of Statistics figures
released in January confirmed a weak quarter for both new housing and
major alterations and additions activity in September 2011. .

Seasonally adjusted residential building work done fell by 1.6 per cent to
an annualised level of $45.5 billion in the September 2011 quarter. New
residential building work fell by 1.9 per cent in the September quarter. In
addition, the value of major alterations and additions work done, which
accounts for around 20 per cent of total renovations activity, eased by 0.2
per cent. '

" . The RVA contends that in order for any government to properly plan the

extent of seniors housing that is needed into the future, that there should
be ongoing and comprehensive work on measuring housing demand and

supply.

That the ACT Government works with the Federal Government to:

* Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT.

* Enable the National Housing Supply Council to continue its annual
‘State of Supply’ report. '

Improving access to land and planning reform

The RVA contends that lack of access to cost effective land is one of the
key impediments to increasing the supply of seniors housing in the ACT.
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Whist the RVA believes that the issue of seniors housing is so significant
thata natlonally driven, Commonwealth- lead set of planning targets (for a
set quota of housing to meet demand in specific areas) would best ensure
seniors are able to access appropriate housing across Australia, there are
some immediate steps the ACT Government can take to drive further
investment in retirement villages.

Planning reforms that are targeted towards the delivery of seniors
housmg would assist the industry to deliver a wider range of products.

Such reforms could include:

* Initiatives to speed up planning timeframes.

+ Adding a requirement for land purchasers to include a percentage
of land development targeted to seniors housing.

 Allowing different zonings for retirement villages to be
accommodated in association with other relevant uses (for
example, retail, commercial, mixed use).

« Allocating surplus public land specifically for seniors housing.

» Setting seniors housing targets. '

« Providing other incentives to developers of seniors housing (i.e.

" increasing height limits, lowering car parking requirements, floor -

space ratio incentives) in other or linked developments.

e Governments working with industry to deliver inner urban
solutions where the development of villages is most difficult and -
costly, including investigation of surplus government or brownfield
sites that could accommodate seniors living.

The removal of barriers such as stamp duty (see below) will also assist
with increasing seniors housing supply and will encourage more efficient
use of existing housing stock.

The RVA stands ready to the work with the ACT Government in a creative
collaboration to deliver more and better seniors housing.

/———\\
i\
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Recommendation Seven
That the ACT Government:

* Lead arenewed partnership between all government and industry
to work together to develop more age friendly and integrated
housing communities.

* Consider reforms such as retirement vﬂlage zoning to encourage
investment. :

*  Work with industry, including the RVA, in a creative collaboration
to deliver more and better seniors housing.

Retirement villages as part of aged care continuum

As you can see from the attachments to this Submission, retirement
villages provide many benefits to ACT seniors and the wider community.

- There are more seniors living in retirement villages than there are in
residential care. The average age of retirement village residents is
~———— —~increasing and more and more seniors want to age m place: This w1]1 T
‘ drive government policy responses.

To meet this growing trend, retirement villages and governments need to
work together to deliver innovative accommodation and care solutions.
The RVA contends that this will require a whole of government response —~
from planning, home design, active ageing initiatives, community care, and
health services.

The RVA proposes that, like elsewhere in the country, the ACT
Government recognise the important role of retirement villages in the
aged care continuum. An important element of this would be to transfer
policy and regulatory responsibility for retirement villages to the
Community Services Directorate. This would ensure a whole of
government approach to providing ACT seniors with new and integrated
solutions to all issues.
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Recommendation Eight
That the ACT Government:
 Transfer policy responsibility for retirement villages and

“associated legislative instruments to the Community Services
Directorate to ensure a whole of government focus.

Assisting ACT seniors to downsize |
Housing is often seen as the fourth pillar of Australia’s retirement income
system, after pension income, voluntary savings and superannuation

(Yates and Bradbury, 2009)* .

The RVA agrees with the Federal Government’s Advisory Parnel’s
assessment that: _ : e :

Much of the wealth of the current cohort of ageing Australians is
locked up in ways that cannot be used to meet challenging

~ “circumstances, primarily as residential property; often in the post-
war housing stock of a single house on a suburban block?

Given the ageing population, all governments in Australia need to consider
new and creative ways to support seniors to downsize from standard

. residential homes.

It is in the interest of retirees as they will no longer, for example, have the
same home maintenance issues and nor will they have to potentially
modify their existing home to cope with changed circumstances. There is
also ample evidence to show that making the decision earlier makes it

i

1 Advisory Panel on the Economic Potential of Senior Australians., Realising the economic
potential of senior Australians; enabling opportunity., Comumonwealth of Australia,, 2011,
page 19.

2 Advisory Panel on the Economic Potential of Senior Australians,, Realising the economic
potential of senior Australians: enabling opportunity., 2011., page 3. ‘
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easier for seniors to adapt to the chénge and enjoy the resulting new
lifestyle.

Implementing new and creative ways to support seniors to downsize is
also important for governments and the broader community. It frees up
standard residential stock for future generations, it should assist with
housing affordability issues, and should ACT seniors make the decision
earlier and be in appropriate accommodation, they are more likely to live
independently longer.

The Federal Government has received two pieces of significant advice
about the ways in which seniors should be supported in downsizing to
appropriate accommodation and to free up their existing equity to provide
for their future care needs. The PC report and the Advisory Panel have

“both observed that thereare dlsmcentlves in the system that should be
removed.

Key issues that the RVA believes need to be addressed are the existing
stamp duty arrangements, a focus on pension entitlement rather than
overall financial position, and a lack of readily available and accessible

Stam_p- duty

Stamp duty on properties adds to transaction costs and there is no doubt
that this suppresses the number of transactions in the housing market. It
can act as a deterrent to seniors making the decision to move to more
suitable housing and can, in effect, reduce the supply of appropriate and
affordable senior housing.

The RVA contends that there is a need to reform the stamp duty payable
on seniors housing such as retirement villages to encourage senior ch01ce
in accommodation.
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Pension disincentives

As the Federal Government’s Advisory Panel has observed, the current
retirement system provides a focus on pension entitlement rather than
the overall financial position of Australian seniors. This is a further
barrier to seniors accessing housing to maintain independent living. This

" means that a senior may be concerned that their pension entitlement will

be reduced due to the increase in assessable assets derived from any gain
in downsizing.

The RVA is cognisant of the fact that this issue is primarily a Federal issue
and not a matter for the ACT Government. On the other hand, should

~change occur, the benefits will flow to the ACT Government. There are the

village style living benefits as per the attachment, and the broader
economic and social benefits such as freeing up residential stock for
younger generations, and providing greater accommodation and care
choices for ACT seniors. o

Removal of the current pension and assets testing disincentives would
provide the opportunity for seniors to contribute to their future housing

and care needs. T

In addition, the RVA contends that there is a need to ensure that
Australian seniors have access to appropriate financial advice to enable to
make decisions before or upon retirement. Advice regarding the pension
access should be r_eadily available.

There remains an opportunity for the ACT Government to lend its support
to calls for a change to the pension asset test and to use forums such as

' COAG to press for reform.
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Recommendation Nine
That the ACT Government:

* . Reform the stamp duty payable on seniors housing such as
retirement villages to encourage senior choice in accommodation.

* Encourage the Federal Government through the Council of
Australian Governments to remove current pension and assets
testing disincentives to free up equity for seniors to invest in their
future housing and care needs.

* Investigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include

. information about the impact of housing decisions on their overall -
financial position.
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Attachment A

The Retirement Village Association: Key Facts

The Retirement Village Association (RVA) is Australia’s peak body for the

, retirement village industry. The RVA represents over 800 villages and

associate members nationally.

Membership consists of retirement village operators, managers, owners,
developers, investors, and industry specialists across Australia.

Members include FKP Aveo, Lend Lease Primelife, Australian Unity,
Hindmarsh Group, IRT.

The RVA has five regional offices located in Brisbane, Sydney, Melbourne,
Adelaide and Perth.

As the leading industry voice, the principle objectives of the RVA are to:

e Leadthe bulldlng and growth of a sustainable and respon31ble
" industry.

e Advocate and strengthen our relatlonshlps with local, state and
federal governments to ensure the best leglslatlve outcomes for the
retirement village industry.

» Encourage industry excellence and best practice through
accreditation and facilitate quality improvement through an
effective and relevant professional development program.

e Support and promote the benefitsof retirement villages as ‘the
preferred choice of lifestyle for senior Australians’.

The RVA is made up of around 60% of for-profit operators and 40% not-
for-profit operators.




Aged & Community Services
Association of NSW & ACT
Incorporated

Economic modeling by KMPG-Econtech shows the retirement village
sector contributes up to:
* $4.7 billion in turnover across the Australian economy, comprising
the operations of retirement villages and in the broader economy.
* $2.8 billion to Australia’s GDP.
* 30,000 jobs across retirement villages, construction and other
sectors supporting retirement villages 3

3 KPMG., Retirement Village Association., 24 October 2011
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Aged and Community Services Association of NSWand
ACT: Key Facts

Aged & Community Services Association of NSW & ACT is the
leading peak organisation for not-for-profit retirement living,
community and residential aged care providers. ’

ACSA represents 300 organisations in NSW and the ACT providing
over 1,700 services to more than 100,000 people. The
Association’s member organisations range in size from large multi-
site organisations to small rural and regional sole operators.

It forms part of a national federation of states association. ACSA
supports a regional network comprising 12 Regional Committees

across the NSW and the ACT.

ACSA represents 21 of the 28 villages in the ACT.

oo __Therole of ACSAis to: —

 provide industry leadership through advocating on behalf of
its members to all levels of government and related industry
_ bodies; : :

e provide member services including conferences, forums,
education, policy and industrial information and advice to
help members achieve their organisational and operational
objectives; and :

s build partierships with related organisations working
' towards common goals. .
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Attachment B

Previous submissions on the ACT regulatory environment

(See separate documents)
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Attachment C

Individual and Community Benefits of
Retirement Villages

Ageing in place Villages support individuals to continue living independently for as
long as possible, which is what seniors want. This also results in
delayed entry to hospitals and residential care.

Connection Villages enable access to social networks with significant health and -
' wellbeing benefits.

Support services Villages offer services, site monitoring and other forms of care in

and senior friendly | Purpose built facilities. :

facilities

Quality of life focus Villages'%ocus on quality of life and encourage physical and mental
activity. :

Active ageing | 'Villages provide access t‘o’o’n’fsite'fa’cilities*an'd’prograr_ns*that
encourage activity, healthy lifestyles, and connectedness. These
facilities relieve pressure on local community services.

Community Villages maintain and enhance the character of the local community

benefits by establishing multiple close networks e.g. health, exercise,
‘ volunteering,
Safety - | Villages provide a safe and monitored environment e.g. call systems,

24 hour monitoring and first aid.

Senior friendly Villages provide senior friendly infrastructure that relieves pressure
infrastructure and | °% families, carers and government resources. :

design
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Slubmission to Mary Porter

—_ The RVA and-ACS_would.like.to once again thank you.for the.opporiunity_to_provide.a. .. ___

submission in relation to the Retirement Villages Bill 2010 (ACT): Exposure Draft. We agree
with your commitment for an outcome which will offer certainty to both operators and
residents in terms of their lespecuwe responsibilities.

This submission is supplementary to the initial submission dated July 2010 which was
emailed to you on 10 August 2010. While we continue in our position put forward in our July
submission, this report deals primarily with those clauses in the Exposure Draft which are of
primary concern to us. We support provisions that work for the ongoing viability and growth
of the industry and in particular the impact the industry has on the overall ACT economy.

No doubt you will appreciate the importance of providing transparency and simplicity and
particularly sound management practices as an appropriate framework for the delivery of
your desired outcomes. We note this is reflected in Section 6 of the Exposure Draft and we
fully support the objectives outlined in Section 6.

ftem | Section Issue/
Recommendation
1. S7 Issue:
Ir\(ﬂe(tei?:rlrzlgn?rvilla e There is no age definition only “older members of the community” whereas
g Section 57 (b) allows for the “age limits” of residents to be specified in the
public information document. :
lf is argued that the above definition is too vague and the flexibility for each
village.to set their own age limits means that there will be no consistency -
across the industry, creating confusion when prospective residents are
researching their options for retirement living.
_ _ The "age limits” also implies that there could be an upper | Iumt stlpulated by“
an operator.
Recomimendation:
'Use the same definition used in Section 5 of the Retirement Villages Act
1999 (NSW)
2. S11 Issue:
Meaning of scheme This section does not make it clear that a scheme operator can be an
operator R .
organisation or business.
Recommendation:
State that a scheme operator can be an organisation or a business.
3. S12(1) Issue:

Registration of
retirement village
scheme

The section states that a person may apply to register a scheme ie it is not
compulsory. Yet later in the Draft, it states that itis an oifence to enter inio
residence contracts if a scheme is not registered (section 24 and 85},

R comimsa nri(.tlon

Reword this section to read that if a person is to operate a retirement
village, a person must first register a retirement village scheme.

Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft
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Submission to Mary Porter

4, S12(3) Issue:
Registration of . . . . . L. , , . .
e o It is uncertain as to what impact the requirement to register the retirement
retirement village . . ) , , L
scheme village scheme will have on operators. What are the costs involved? How
often is renewal of registration required?
The required information to be supplied is overly prescriptive. Does this
mean that a scheme must be re-registered for example every time there are
changes to terms offered under contracts or communal facilities?
Recommeindations:
Restrict information required to items which won't change over time.
Provide details of costs involved.
Perusal of Section 24A of Retirement Villages Act 1999 (NSW) may also -
assist. :
5. S26(1)(b) Issue:
Offence—failure to | « " s .
. ; P As soon as practicable” is not specific enough.
give copies of :
residence contracts | Recommendation:
to other parties - e e R
b Provide a specific timeframe of 10 working days.
6. S34(c) Issue:
Offence—iailure to | . . . . - :
Immediately” is not specific enough.
repay amounts
after residence Recommendation:
contracts rescinded . e .
Provide a specific timeframe, say 7 days.
7. S36 Issue: _ , .
Cooling off period | we support the changes regarding the cooling off period. However, there is
no-provision-in-the-eventthatretirement-units-are-sold-off-the-plan-
Recommendation:
Also apply the cooling off period to a Deed of Agreement.
8. S34 and S36 Issue:
Trustee must repa . . . o : e ,
amount if contrazty If the contract is rescinded during the cooling-off period, the operator
S X receives no financial compensation. The Draft cooling-off period is 21
rescinded during days which is too long.. The NSW legislation provides for 7 business days
cooling-off period y ' 9 ys.
‘ Recommendations:
Reduce the cooling-off period to 7 business days.
Add “the cooling-off period is waived if the resident commences to live in
the residential premises”.

Submission on Retirement Villages Bill 2010 (ACT): Exposure Drafi
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Submission to Mary Porter

9. ' S46
Ingoing contribution
-operator must
refund full amount
within 30 days aiter
coniract ends

| lssue:r

We do not support the timing of the refund of the ingoing contribution within
30 days. This would be more onerous for operators, result in serious cash-
flow issues for operators and would seriously atfect the industry. This is
not required in any other jurisdiction. :

We tail to uhderstand that there is a buy-back clause at all. No other
property asset exists whereby the vendor is guaranieed payment hefore the
asset is sold. Why should the operator take all the risk in the transaction?

In the directory a reference is made to “own”. If the resident would “own”
the retirement unit, then surely this clause should not apply but the sales
process and obligation to pay the general services charges until the unit is
sold should be handled similar io ordinary real estate sales.

In the event there would be a buy-hack clause this could prove onerous to
the operator. Operators may be required additional equity to be contributed
upfront to allow facilities to be maintained within proposed LVR ratios.

Additionally we fear that it may delay projects moving to the next stage as
hank covenanis may he breached (i.e. no more than say 6 vacant ILU’s
prior to moving to the next stage however with the buyback clause this may
then mean that the covenant is not met, - becomes 7 vacant ILU’s) and as
such this cannot be beneficial for the existing residents either.

The proposed amendment takes no account of prevailing market

conditions. An older village will be more dated than newer competitive

offerings. The operator may have to spend additional capital making the

ILUs somewhat more comparable to new alternative stock. The possibly

dated/out-dated nature of the older village entices more residents to depart,

as they see the re-sale of vacant units not occurring, so an oversupply.

hegins to develop, potentially impacting the lifestyle of residual residents,

as general services fee income reduces in line with vacancies. Such a
-scenario-does-notevenneed-to-be-reflective-of stock-obsolescencer- Look—

‘| at the situation over the past two years, where residential property sales

slowed markedly, thereby restricted the abhility of potential residents to sell
their own properties in order to fund the purchase of an ILU in a retirement

village.
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|7 the vendor of the 1LU can still exit the village without being impacted by

prevailing market conditions, it establishes a scenario where fair trading is
not occurring ie. there may not be a willing buyer for a willing seller. If
enough residents were to vacate, immune from the realities of the
prevailing market, this could not but have a detrimental impact on the
resultant "present value" of all other residents dwellings, and therefore tHeir
piece if mind, which is of paramount importance in a village scenario.

We believe that for a contract to be valid in law, we understand it can't

place one of the parties at a significant disadvantage to the other, oritis
considered unconscionable. We believe that a situation where the
purchaser of an ILU gets their money back within 30 days of the end of their
contract, regardless of the fact that the property hasn't sold and value
hasn't been established, is an unfair and unequal agreement. On the basis
of this amendment as proposed, financiers may be reluctant to advance
money to older villages which may be most in need of refurbishment, as
they run the risk of being left with an oversupply of old stock. This would be
counter produciive to an overriding industry rationale of providing an
ongoing lifestyle proposition in a secure environment. The need to update
older stock benefits all residents in a village via enhancing the value of the
individual ILUs and the village offering, expanding its appeal to new
residents. The inherent value in the service offering that the resident bought
into, resides in the goodwill made manifest via an occupied village that is a
desirable place to live. ' '

Recoaminendation:

Provide for the refund, less fees, to be due within 30 days after the unit, or
the right to reside in the unit, is sold.

10. S56 .
Definitions - ACAT

Issue:

This is the first réference to the' ACT Civil and Administrative Tribunal

(ACAT_).7Usingihe-Acronym,ACAT_is.\LeLyAconfusing,as,ACAT,[ef_enting_to__
the Aged Care Assessment Team throughout Australia is known by this
acronym to both providers and residents.

Recommendation:

Include a definition of ACAT.

11. | S69(2) and S69(3)
Condition reports

Issue:

By waiting for up to 2 weeks after occupation for the resident to complete
the condition report provides an environment for potential dispute

Recormmendation:

Set condition reports to be completed by the operator and resident prior to
occupation.

Subimission on Relirement Villages Bilf 2010 (ACT): Exposure Drait

IR

ALSTRALIA

RVA Ltd and ACS Inc.

September 2010

Aged ¢ Comm -y S2ic 3
Aczoci tich ol NSW ¢ ACT

&



Submission to Mary Porter

12,

S72and S73 | Issue:
Resident may set . .
: . e do not see the need for scheme operators io be licensed agents as we
the sale price of the \a/t\r/e selling our “ownr]' reclll estate i oo
unit and appoint a g )
selling agent Recommendation: A
Remove the provision for the need for a selling agent.
Issue: '
We do not support the option for residents setiing the sale price.
Recommendation:
Set the sale price to be agreed by both the resident and the operator as the
result aifects both. If no agreement can he reached on the sale price, the
parties are to go to a registered valuer who will set the price.
13. S78(2) Definition of | Issue:
fong term resident ‘ ' e
g There needs to be clear distinction between owner and non-owner
arrangements throughout the Drafi. Of particular conflict is the definition of
long term resident. The definition of 'own' in the dictionary in the Draft refers
to the person who has a leasehold interest. Yet S78(2) defines a long term
resident as a person who does not own an accommodation unit but whose
contract is in the form of a long term lease. The confusion follows through in
S71, S72 and S73. . :
Recommendation:
Correct S78(2) definition of fong term resident to clear up the conflici.
Review and revise the Exposure Draft io make a clear distinction for owner
and non-owner arrangements as applicable. '
14. S80 Issue;

Relativesmay
continue to live in
units

581

Relative may enter
info residence
confract

This section'would have a negative impact on residents and operators. It
provides automatic right of continued occupation of the unit and does not
allow for the equity of occupation through the waitlist process. If this
section remains unaltered, operators would have to limit or not permit
relatives to reside in the residents unit for any lengih of time. This may be
detrimental to the resident, particularly where the resident may be unwell
and need the support from a relative.

Recommendation:

Amend S81(2) fo read fhat the scheme operaior may enter into a residence
contract with the relative.

Issue:

There could be a conilict of interest if the relative is also the person that has
set the sale price for the unit.

Recomriendation:

Set the sale price to be agreed by hoth the resident and the operator (572).
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15. | S99(2) Issue
Capital : Gl e
replacement fund It is misleading to say “the scheme operator is solely responsible for
P _ contributing to the capital replacement fund” when Section 97 states that
contribuiions come from new resident ingoing contributions. -In the case of
the maintenance reserve fund, Section 110 and 112(2) similarly describes
how residents are solely responsible for contributing to this fund.
Recommencdlation:
In $99(2), replace “scheme operator” with “residents of the retirement
village”.
16. | S103(1)(c) Issue:
Tax on amounts Drafting error
paid ting '
Recommendation:
This should read "under section 101(1)(d)” referring to tax on interest.
17. S105 & S118 Issue:
Capital . To engage a quantity surveyor may represent a hlgh relative cost burden
replacement- for small villages (annual total recurrent charges not exceedlng $50,000).
reserve and
maintenance Recommendation:
reserve repors For small villages (annual total recurrent charges not exceeding $50,000)
allow “or other qualified personnel” in $105(2)(a) and S118(2)(a) by
resident consent
18. | S110 Issue:
Me?r}lng of The definition that contributions to the fund are from a proportion of ingoing
maintenance s N ) ; I
reserve fund contributions may be incorrect. We belle\_/e that the intention is that
- contributions to the fund are made by residents out of general service
_contribution
charges.
Recommendation: .
Change the definition to indicate that contributions to the fund are made by
residents out of general service charges.
19. | s124 [ssue: |
Sl';eanre;a{)i(e;rvges Dealing with what to do with any deficit or surplus should be left to the
g get residents and management. Carrying forward surpluses could have serious
consequences in years to come. '
Recommendation:
Allow for resident consent on what to do. with surpluses including options to
carry forward or put them into the maintenance reserve fund.. -
20. S127 Issue:

Working out and
paying general
services charges

if a resident-is deemed an owner, then we believe that they should remain
liable for the general services charges uniil'the unit is sold.

Recammeandation:

Add a sub-section which deals with residenis who are owners of uniis
stating that they are liable for general services charges until the unit is sold.
Section 152 of the Retirement Villages Act 1999 (NSW) provides a good
model. ' '
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21.

S130

[EEITEY
S;:hiime:r?;.lgtors The impact of this section would mean that there i s a potentlal shortfall to
geK/iC%E charge the general services aperating budget.
Recommendation: 7
Any general services charges fo he paid by the operator should be paid into
the general services operatmg account and not the maintenance reserve
fund.
22, 8131 : Issue:
Increasing general | . L, o .
o [here is no provision to allow variation to general services charges fo he
services charge by p - . 4 - o
. hased on a fixed formula such as the pension rates. The NSW legislation
nmore than CP! " . . f ) . "
. allows three options - variation by fixed formula, up to CPI variation with
resident consent not required, above CPl which requires resident consent.
Recommendation: _ . _
To streamline the process for operators and provide greater certainty for
residents, adopt the NSW Retirement Villages Act 1999 Part 7 Dlv13|on 4
for recurrent charges.
23. | S131(3) Issue: v
.CP! percentagem The CPI percentage increase definition will need to change as the timing
increase - definition
doesn’t fit in with the timing of the budget preparation and plesemauon
Recommendation:
Define CPI published dates early enough {o fit the timing of the budget
preparation and presentation.
Issue: - »
CP!I percentage increase Is defined as the movement of CPI from only one '
quarter-to-another which is not-adequate:
Recommendation:
Define CPI percentage increase to be the movement of CPI from the end of
a quarter from one 12-month period to another. :
24. | s145 Issue:
' Quarterly financial This is a high relative cosi burden for small villages. The NSW retirement
statement
villages legislation allows smali villages (annual total recurrent charges not
exceeding $50,000), if residents agree to not provide quarterly accounts.
Recommendation:
Adapt Section 1198 rom the NSW Retnement Villages Act 1999 for
inclusion in the Draft.
25. 5146 Issue:
Have annual

financial statement
audited

This is a high relative cost burden for small villages. The NSW retirement
villages legislation allows small villages (annual total recurrent charges not
exceeding $50,000), if residents agree to not have the annual accounts
audited.

Recommeandation:

Adapt Section 119A from the NSW Retirement Villages Act 1999 for
inclusion in the Drait.
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26. | éﬁé(bii R Issue:
Have annual , e i . .,
financial statement There needs to be clarification of what audit means.
audited Recommendation:
Adopt the NSW legislation description ie that the accounts for the village
are audited annually by a person qualified to audit accounts for the
purposes of the Corporations Act 2001 of the Commonwealth S118(1).
27. 5147(1) Issue:
gopy (.)f the annual Giving a copy of the annual financial statement to the Chief Executive (of
financial statement : . s . e .
. . : the public sector administrative unit, per Legislation Act 2001 S163) is
to Chief Executive - c p ! _
unnecessary. The Exposure Draft does not refer to any financial oversight
role by the Chief Executive..
Recommendation:
Remove section 147 (1)..
28. S149 Issue:
Stalutory charge This is not dearly described.
Recommendation: _
Clearly describe the implications are on operations or valuations.
29. | S151(1)(5) Issue:

Statutory charges -
exemptions

——|-Rewo rd'sectionf1'571'(5')ftofmakeAﬂot—r’or~proﬁtstatus«organisrations%

The sections state that the chief execuiive can decide that a statutory
charge should not apply because of specified circumstances. We believe
that organisations that are religious, charitable or community purposes ie
those with not-for-profit status should be automatically exempt.

Recommendation:

automatically exempt from statutory charges.

30.

S163to0 S178
Resident
committees and

resident meetings

Issue: »
These sections are too prescriptive and require clarification.

There is no clear distinction between the formation and operation of the
resident committee and that of the meetings of the residents. For example,
163(1) provides for the election of a residents commitiee. Yet 5169 to
S$172 refer to meeting of the residents. For example, resolutions according
to S171 and S172 are made by “a meeting of the residents” — ie what is the
role of the residents committee?

Recommendation:

Review references to residents committees and meeting of residents
throughout the Exposure Draft.
use of these terms. The cuirent Code provides a simple and streamlined
approach.

Rework them info a coherent and cohesive
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- S1641t0 S178 |

Issue:r

Quorums and -
meetings adjourned

31

_I hg operation of We subpor’[ the establishment and operation of a residents committee.

residents _

committees However, resident decisions can "take effect” on matters including
S164(1)(c)(ii) “any other matter affecting the management or operation of
the retirement village” without operator consent. This level of management
control by residents is not workable.
Recommendation: »
Add Section 74(2) from the NSW Retirement Villages Act 1999 — “A vote of
the residents on a matfer referred (o in subsection [(1 )(c)(//)] does not bind
the operator of the village”.

32. | S188(1)(h)(ii) Issue: .
Rf?twel?ent_wllages The formula for determining the number of residents that may give a written
without residentis s ) : e A :

- request to the operator for a meeting has a draiting error.
commitiees —
formula for numbper | Recommendation: '
of residents o . " o . s e s
Beiore the term “a majority of the occupied units” insert “residents from”.

33. | 8171 Special - lssue: ‘

resolutions The desqription of how to calculate the number of voies io pass a special
resolution is unnecessarily complex.
Recommendation:
Adopt the wording of Schedule 1 Part 3 Number 6 of the NSW Retirement
Villages Act 1999 "A special resolution is carried only if it is passed by at
least [two-thirds] of the number of residenis who pariicipate in the ballot”,

34. | 8175 Offences -~ | Issue: ‘

“postalivotes The process for managing postal votes is overly prescriptive and comes
with penalty points for getting any one of the very specific requirements
wrong.

Recommendation: _
Adopf Schedule 7 Provisions relaiing to consent of residents (3 Postal
votes) of the NSW Retirement Villages Regulation 2009.

35. | S176to S178 Issue: ' '

The process for determining quorums and meetings adjourned is overly
prescriptive and complex. NSW has quorum provisions for only special
resolutions.

Recommendation:

Apply quorum requirements to special resolutions only and not ordinary
resolutions and simplify these provisions. Consider using Schedule 7
Provisions relating to consent of residents (4 Quorum required for special
resolution) from the NSW Retirement Villages Regulation 2009,
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36. 5182

Dispute resolution —
referral to
mediation

It appears that the Dispute Resolution mechanism from the Code of
Practice has disappeared. This mechanism included a Disputes Resolution
Committee, and does not involve ACAT or the ORS until a later stage in the
process. |t avoids early applications to ACAT.

Recommendation:

Adopt an interim step for dispute resolution between tier one — the resident
and operator meets to discuss, and tier two — application to ACAT.

The Code Administration Committee made up of representatives from
residents and operators and chaired by a representative of the ORS, seems
a cost effective alternative to dealing with disputes, keeping the costs to
residents, operators and government to a minimum.

Disclaimer

This submission has been prepared by the Retirement Village Association (RVA) Litd and
Aged & Community Services Association of NSW & ACT (ACS) Inc. and is intended for the
purpose described in this report and not for any other purpose. The contents of this
submission should not be reproduced without the express permission of RVA Lid and ACS

Inc.
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White, Stephanie o ' ' -

T Evom: - ~— White, Stephanie T T T
- Sentt- .~ - Thursday, 5 April-2012 4:26 PM - R T
To: " Hosking, Kim " , .
Subject: EW: Retirement Villages Bill (ACT) - Lend Lease Submission
Aitachments: RV Bill Submission - 240212.pdf; ACT-Submission-feb11.pdf; ACT Legislation

Submission - Supplementary .doc; ACT Legislation Su'bmission[’(].doc

Hi Kim,
. The submissions attached were a combined effort from Le'ndvlease and RVA/ACSA as requested.

Thank you,

Z€7 e et
R}

Steph

Erom: Quinton, Peter
Sent: Saturday, 25 February 2012 7:25 AM
To: White, Stephanie

Subject: FW: Retirement Villages Bill (ACT) - Lend Lease Submission

- Peter Quinion

Peter Quinton | Senior Manager Civil Law | Registrar Cooperatives
Phone 02 62070546 | Fax 02 62050937
Legislation and Pelicy | Justice and Community Safety Directorate | ACT Government

12 Moore Street Canberra ACT 2601 GPO Box 158 Lanberra ACT 2601 | www.act.govay

This email and any aitachment is confidential between the ACT and the addresses.
If it has been sent to you in error, please delete it and notify us.

From:§ _
Sent: Friday, 24 February 2012 4:18 PM
To: Quinton, Peter

Subject: Retirement Villages Bill (ACT) - Lend Lease Submission

_ Behalf of (g

\..'.'

. | Retirement Living & Aged Care | lend Lzase
Level 4 / 111 Cecil Street, South Melbourne VIC 3205 '
T +613 8699 3434| F +613 8699 3505 | M +61411 386 725 . A

www.primelife.com.au

) Please considér the environment hefore printing this e-mail.

This email (including any attachments) is confidential. If you are not the inteiided recipient you must not copy, use,
disclose, distribute or rely on the information contained in it. If you have received this email in error, please notify .

. - N . . . " - . TN
the sender immediately by reply email and deleie the email from your system. Confidentiality and legal privilege attachef ™

to this comumuiication are noi waived or lost by reason. of mistaken delivery to you. Lend Lease does not i '
- 1 | ( 27
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guarantee that this email or the attachment(s) are unaffected by computer virus, corruption or other defects. Lend Lease
may monitor incoming and ountgoing emails for compliance with its Email Policy.
Please note that our servers may not bé located in your country.




Lend Lease

24 February 2012

_ Mr Peter Quinton

Legislation and Pdlicy Branch
Justice and Community Safety
GPO Box 158

CANBERRA ACT 2001

Dear Mr Quinton

Retirement Villages Bill _2011 (ACT) - Lend Lease Submission

We refer to the tabling of the Retirement Villages Bill 2011 in the Legislative Assembly on 16 November 2011.

{end Lease is the largest for-profit owner, manager and developer of retirement living and aged care facilities in
Australia. We have over 70 retirement villages and 30 aged care facilities in Australia and New Zealand and
provide accommodation for over 15,000 residents. In Australia, we own or manage sites in New South Wales,
Queensland, Victoria, South Australia and Western Australia.

On 4 January 2012 we announced our intention to enter the seniors living market in the ACT following the
acquisition of a 4 hectare site at Isabella Plains, Canberra. The development will include a retirement village and

associated community centre and facilities. Our acquisition of the site was preceded by an extended period of due

diligence,—commen_cingfin:June—ZO-H—and—whieh—eulminated-in@ur_tender_being_lodgedﬂn,ZZNavemb.er 2011

As an owner and manager of retirement villages across a number of Australian states, Lend Lease is uniquely
placed to understand the impact burdensome regulation can have on business and investment in the retirement

 living sector.

The lack of uniformity in the regulation of retirement villages across Australia adds a significant compliance and
cost burden to our business. The proposed adoption in the ACT of yet another distinct style of regulation which
contains onerous obligations is only going to increase this cost on us and on the industry. ‘

If Lend Lease had been aware of those more onerous obligations proposed in the Bill (such as those referred to
later in this letter) at the time of lodging its tender for Isabella Plains, we would have viewed the ACT retirement
living market differently and we most probably would not have proceeded with the acquisition.

Lend Lease’s general comments on the proposed legistation.

We have been provided with a copy of the joint submission on the Bill prepared by the Retirement Villages

- Association and the Aged and Community Services Association NSW and ACT. We support this submission, a .

copy of which is enclosed, and the recommendations it proposes.

We are disappointed that the ACT Government has not provided a formal résponse to the previous RVA and ACA
submission on the regutation of retirement villages in the ACT. We would like to see a more committed and robust

Lend Lease Telephone  +61298759700

Lend Lease Primelife Limited Facsimile +61 29484 9446
ABN 16 010 622 901

5/3 Central Avenue : wyav.primelife.com.au
Thomleigh NSW 2120

Australia




engagement between the ACT Government and the industry on issues of such |mpoﬂance as the introduction of a
new regulatory framework

The joint RVA-ACA submrssron confirms that the current Retirement Villages Industry Code of Practice 1999 which

governs ACT retirement villages is working well. This brings into question whether there is a need for new
Iegrslatron in the ACT.

Further, given the relatively small size of the ACT seniors living market and the existence of widely accepted data
showing our popillation is ageing, it is difficult to see what policy reasons there are to support new regulations that
impose significant compliance burdens and are likely to stifle investment and development.

A number of the provisions in the proposed Bill create compliance-obligations for retirement village operators that
exceed those imposed by other states. The provisions we believe are unmatched in any other Australian state are
referred to below. The ACT seniors living market will be placed at a competitive disadvantage if these compliance
obligations become law. This is likely to impact future investment in the ACT seniors fiving market and, in turn,
could potentially lead to a significant reduction in the supply of affordable accommodation for the ACT's ageing

~ population. If the Bill in its current form is allowed to proceed and becomes law, Lend Lease does not anticipate

making any further investment in the ACT seniors living market.

Lend Lease’s key issues with the Bill - compliance obligations unmatched in other states

We have set out in the table below our brief comments on three ey issues we believe need reviewing before the

legislation proceeds any further. We believe these provisions create comphance obligations for retirement village
operators that are unmatched in other Australian states

Lend Lease Comment Lend Lease recommendation

This section requires the commissioner of fair trading to-approve | We see no problem with having an

a transfer of control of a retirement village scheme. obligation to inform residents and the
' ' ' commissioner of fair trading of a
proposed transfer of control. A
requirement to inform residents exists

e This section was incorporated in the Bill tabled in the Legislative under NSW and South Australian

e No other States have matching provisions requiring pre approval of
changes in control by fair trading.

Assembly on 16 November.2011 and is new. There was:  legislation and works well.
o No similar requirement to obtain approval of a changein | The Bill should be amended to create an
control in the earlier version of the Bill released as an obligation to inform rather than seek
exposure draft in May 2010; approval for a transfer of control.

o No prior notice from the ACT Government of an intention
to implement a requirement to obtain approval from fair
trading prior to transferring control of a village; and

o No consultation with industry as to how such a provision
might impact investment and development. :

¢ |fLend Lease had been aware of the intention to incorporate this
requirement in legislation at the time it was consrderrng and lodging
its tender for Isabella Plains (that is, during the period from June
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2011 to November-2011), it would have viewed the ACT retirement
living market differently and most probably would not have
invested. ' .

The section imposes a constraint on sales of retirement village
sites.

The mischief the section intends to mitigate is dealt with elsewhere
in the legislation. For example, the sections which prohibit certain
persons from becoming an operator are sufficient to protect the
interests of residents. The requirement for pre-approval is
therefore unnecessary.. :

The section requires the commissioner of fair trading fo take into
account objections to a change in control made by residents;
however residents are not generally equipped to understand the
commercial considerations related to a sale/acquisition of a village.

We would question whether the commissioner of fair trading is
satisfactorily equipped to deal with all of the considerations
(commeicial, legal and otherwise) which are relevant fo a transfer
of control of a village. :

59, 60 &
87

These sections require repayment of former residents’ exit
entitlements within 6 months of their departure and give the
former resident the right to have input in refation to the re-lease

price for the premises '

While these_provisions_are largely taken from the current

These sections should be reconsidered
and re-drafted so as to take into account
the different financial arrangements that
exist between operators and residents.

The sections ought not to apply where:

Retirement Villages Industry Code of Practice, legislation in other
states does not require the operator to ‘buyback’ premises from all
leasehold residents. :

Itis not clear how these provisions will operate where there is no
new incoming resident and:

o the exitfee is to be calculated by reference to the next
price; and

o the residentis entitled to capital gain.

In our experience, partial repayments/buybacks do not work well
as,-once the former resident has received a proportion of their exit
entitiement, they no longer have as much of an incentive to
achieve a timely salefre-lease. This leads to:

o delays in the turnover of premises and the payment to
former residents of the remainder of their exit entitlement
 (capital gain); and

o disputes as to what the re-lease price for the premises
should be. This means a valuation is going to be needed
in most cases to resolve the dispute and adds to

“buyback’ premises if the resident is an

« residents are entitled to.a
proportion of any capital gain on the
premises; and :

o where the departure fee payable by
the resident is calculated by
reference to the price paid by the
next incoming resident; and

e where the former resident is entitled
to have input in relation to the re-
lease price of their premises.

For example, in NSW the operator is not
required to 'buyback’ premises if the
resident is a registered interest holder.

[n Victoria the operator is not required to

‘owner’. The operator also does not
have to ‘buyback’ the premises if the
resident is entitled to appoint a sales
agent to sell their premises.
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residents’ costs. .

o These sections could lead fo retirement village operators adopting
switching clauses in residents’ contracts. -These switching clauses
operate so that, if the operator has to repay an exit entitlement and
there is no new incoming resident, the former resident loses any
entitlement to capital gain. This is not in residents’ interests.

| . These sections adversely affect valuations for retirement villages
which damages business and investment interest in the sector.

142 & | These sections limit a former resident’s liability for services fees - | These sections should be reconsidered

144 to a maximum of 6 months after leaving the village and the and, if the ACT Government considers it
scheme operator is then required to pay the service fees necessary to limit a former residents’
liability. for service fees after they leave,
regard shoyld be had to the regimes
that exist in other States.

¢ Asindicated above, the incentive for a former resident to achieve a
timely re-lease of their premises is reduced if the operator has to
provide a partial buyback. A resident's commercial imperative to
achieve a timely re-lease is further reduced if they are exempted -
from having fo pay services fees for their premises.

e This means that the premises can go unoccupied for a lengthy
period and the operator has to fund the service fees in respect of
the premises. This is not an appropriate or fair balancing of the
operator's and the residents' interests.

. Legislation in other States is less onerous for an operator in terms
- of when the operator becomes responsible for paying services fees
on.vacant premises. For example, in Qld, the operator becomes

responsible after 9 months. In NSW, the operator hecomes liable '
for the whole amount of the services fees after 42 days only if a
resident is not a 'registered interest holder'.

In Victoria, the limitation on how long a former resident's liability for
service fees continues applies only to residents who do not ‘own’
their premises and, in any.case, the operator is not fiable to pay
service fees in respect of vacant premises.

In South Australia, the former resident is liable for service fees for a
period of 6 months only; however their input into the re-leasing -
price for their premises is limited. :

In Western Austratia, this issue is left to be dealt with under the
resident's contract with the operator.

The way forward
We would 'bé happy to meet with you to discuss any of the matters referred to in this letter.

In our vieW, careful consideration of the pdlicy reasons supporting a change fo the regulatory regime in the ACT
and a move away from the Retirement Villages Industry Code of Practice 1999 is still needed.
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Specifically, the ACT Government should be satisfied as to the potential adverse affects any new legislation would
have on investment and growth in the ACT seniors living market. Our acquisition of the site at Isabella Plains
demonstrates our willingness to be a participant in that market. However, a burdensome regulatory change and
an unwillingness on the part of government to take into accotint and be responsive to industry concerns will make
it more difficult for us to demde our future pammpatmn in the ACT seniors living market. -

‘ As stated above if the Bill in its current form is allowed to proceed Lend Lease does not anticipate makmg any
further investment in the ACT retirement living sector.

We look forward to working with the ACT Government to settle on a mutually acceptable and workable regulatory -
framework for retirement villages in the ACT.

‘Retirement Living and Aged Care

Cc:  Simon Corbell MLA
Chief Minister, ACT

And

Retirement Villages Association Limited
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Aged & Community Services ’
Association of NSW & ACT

Incorporated Retirement Village
Association Limited
Suite 4, Level 7
- : - 350 Collins Street
Mr Peter Quinton ' ' ' Melbourne VIC 3000
Legislation and Policy Branch : ?leecha" 1883 ‘5%2?00(?255
. : : “Telephone
Justice and Community Safety | Facsimile 03 9670 2255
GPO Box 158 S . Email info@rva.com.au

CANBERRA ACT 2001 , ABN 18 100 945 211

Dear Mr Quinton

- Thank you for the opportunity to provide a written submission on the
Rétirement Villages Bill 2011. This Submission is a joint Submission from
the Retirement Village Association (RVA) and the Aged and Community
Services Assotiation (ACSA).

As I am sure you are aware, our members based in the Australian Capital
Territory (ACT) have worked constructively with Mary Porter MLA as she
has drafted this legislation. This is despite the fact we do not believe
legislation is necessary — particularly this legislation with its onerous

~compliance burdens on an industry that’ isalready struggling with
development of new housing for older people due to the costs of
overregulation.

This legislation is not in the ACT community’s interest due to the
following:~ B

-« Compliance administration will redirect staff in retirement villages
from looking after the interests of residents to dealing with a
significant increase in paper work. :

-+ Up-front costs of complying with the legislation will stymie
- investment. This includes investment in current and new facilities,
as the sector looks to other less complex opportunities such as
standard residential stock that does not serve the needs of older
people.

v pva. com.aatl
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* Annual compliance costs will have an impact on services and / or
.costs to village residents. This will also reduce the resources of
ACT seniors in terms affording future care. This is directly in
opposition to current policy that seeks to lower costs of
accommodation and care for older people.
¢ Increasing the cost of seniors housing will also have broader social
and economic impacts. It will lead to a reduction in the residential
housing stock being made available to younger generations. Less
construction activity means less jobs and économic activity.
* The Territory’s population is ageing and there are long lag times in
_ constructing affordable and-appropriate seniors housing. :
* Retirement villages are in high demand in Canberra and there are
very professional and committed operators that have heavily
invested in older people in the Territory. They are an affordable
seniors accommodation solution for government. ‘

Currently, retirement villages operating in the ACT are subject to the Fair
Trading Act (ACT) 1992. Under the Act, the Retirement Villages Industry
Code of practice (1999) governs the occupation and operation of villages.

This arrangement and the consumer protections afforded have been
working and the industry remains perplexed about the need for legislation
given there has been no Tribunal cases in the ACT.

As part of our member survey, we have determined that retirement village
operators in the ACT have currently earmarked around $204 million in
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economic benefits, and adds to the economic base
of the Territory. o

The pofential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that investment.

With over 2300 Canberrans in retirement villages, future investment
plans, and no tribunal cases to date - it raises the question ~ why are we
trying to fix something that is not broken?




'V/S Retirement Village Association

Aged & Community Services
Association of NSW & ACT
Incorporated

We would welcome the opportunity to meet with you to discuss our
concerns in more depth. We stand ready to work with you to ensure
continued investment in affordable accommodation options in the ACT.

Yours sincerely

Retirement Village Aged. and Cpmr-nu.nity
Association Services Association of
- . NSW and ACT

24 February 2011
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Executive Summary

The Retirement Village Association and Aged and Community Services
Association of NSW and ACT (ACSA) would like to thank you for the
opportunity to again provide written comments regarding the regulation
of retirement villages in the ACT. : '

We are particularly please_d that we are now at a stage where the
Government has the opportunity to fully consider the impact on the
community of this legislation.

- You can find further information about our organisations at Attachment A.
This Submission is a joint RVA and ACSA Submission as both peak bodies
are deeply concerned about the Retirement Villages Bill 2011. Both
organisations are committed to ensuring positive outcomes for village
residents, the retirement village industry and the ACT community. Happy
residents are the cornerstone of the industry. Our own surveys highlight
greater than 96% satisfaction by people in villages, which would be the '
envy of any industry. :

In July 2010 and September 2010, the RVA and ACSA provided
submissions to Mary Porter MLA. These Submissions are at Attachment B
for your information. We are attaching these Submissions as many of the
issues raised remain in contention with the current legislation, which in -
our view is poorly conceived given the paucity of issues raised by
residents in the Territory.

From these Submissions you will note our consistent written commitment

to an outcome that promotes consumer protection and robust fair trading
practices. What is also critical with our ageing community is an
investment climate that will encourage continued growth and the
provision of much-needed seniors housing in the ACT.

P
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Since the Submissions we provided to Mary Porter MLA in July 2010 and
September 2010, we have met with her to express our concern that the
current Bill does not address the issues previously raised. It should be .
noted that Mary Porter MLA has undertaken to respond to the outstanding
issues with the reasons for their exclusion in the current Bill.

In addition, the RVA has written to the Chief Minister to implore the
Government to undertake an economic and regulatory impact statement.
The industry contends that this Bill should not be considered until the
facts about its impact are properly assessed and debated. The flow on
impacts of this Bill will be very significant and have the potential to switch
off investment in what is already a very difficult market that has been
greatly 1mpacted by the global financial crisis.

Introduction

Itis important that this Submission provide context regarding the current
operating env1ronment in the ACT for the retirement village industry.

The current System is workin'g

Currently, the system is working. There has not been a tribunal case in
the ACT and nor have there been large numbers of residents agitating for
legislation. In fact, many residents are concerned about the compliance
burdens that naturally follow legislation and just how much of these new
costs will be passed on to them by operators. -

The RVA and ACSA acknowledge that there has been a minority of
residents that believe because there is legislation in other jurisdictions
there should be legislation in the ACT. There is no evidence to suggest
that the current system is not adequate and nor has there been any

~ attempt to modify or reform the current system before reaching for
legislation. There is also, importantly, no evidence to suggest that
legislation in other jurisdictions produces better outcomes for village
residents.
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As you will see from previous Submissions (Attachment B), the RVA and
ACSA believe that there are relatively simple reforms to the Code that
could be undertaken to enhance existing consumer protections. The RVA
and ACSA firmly believe this should be implemented prior to considering
legislation. ' '

Retirement village industry

In the ACT there are 28 retirement villages containing 1429 units and
accommodating around 2300 Canberrans. Nationally there are 1,900
villages, accommodating 160,000 people.

This means that on a national basis over 5% of the population over 65
years of age live in a retirement village. Some States like Western
Australia and South Australia have much higher penetration rates, and
also a more flexible and balanced regulatory enviornment.

Even if we assume a 5% penetration rate in the ACT (as it is nationally),
there could be as many as 29,000 people living in retirement villages in

the ACTPutanotherway, this would require as many as 150 or more
new villages that could be constructed to meet current demand. This
would result in a construction value in the order of $4 billion that would
be significantly impacted by what will be the most onerous legislation in
Australia (as it is currently drafted). ’

This Bill will have a major negative impact on future investment and jobs
in the ACT economy and mean that older people will have little choice in
how to access accommodation that is fit for purpose for their needs.

However, our ageing populafion, particularly evident in the ACT, and a
greater acceptance of village living, could result in around 8% of the
population living in retirement villages, which would drastically increase
the need for new villages. This assumes constant demand from seniors for
village living. The consequence of this is the need for new retirement
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villages in the ACT. For this to occur, the retirement village industry

_requires an investment climate that stimulates expansion.

For further information about the community benefits of retirement
village living see Attachment C.

Summary of Recommendations

The following is a list of recommendations contained within this
Submission. ' '

Recommendation One

That the ACT Government formally respond to previous RVA and ACSA
Submissions to Mary Porter MLA (Attachment B) to ensure a robust '
understanding by all parties of the current environment and Government
objectives in regulating the retirement village industry.

Recommendation Two

That the ACT Government, in concert with the ACT retirement village
industry, complete a RIS prior to debate on the Retirement Village Bill in
the Legislative Assembly and that the results of this RIS be made public.

Recommendation Three
That the ACT Government review the Retirement Villages Bill 2011 and
seek to simplify the legislation in order to significantly reduce the

compliance burden on the industry - and thereby the negative impact thls
will have on ACT seniors and the broader community.

Recommendation Four

That the ACT Government undertake, in concert with the ACT retirement
village industry, an assessment of the likely investment impact of the
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Retirement Village Bill 2011 to determine the social and economic costs to
the ACT - and whether any perceived benefits of the current legislative
approach outweighs these costs.

Recommendation Five

That the ACT Government amend the Bill where specifically
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and
intent of certain provisions is not.clear to determine how best to amend
the Bill.

Recommendation Six

That the ACT Government works with the Federal Government to:

* Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT.

* Enable the National Housing Supply Council to contlnue its annual
‘State of Supply report.

Recommendation Seven

That the ACT Government:

* Lead arenewed partnership between all governments and industry
to work together to develop more age friendly and integrated
housing communities.

* Consider planning reforms such as retirement village zoning to
encourage investment.

e Work with industry, including the RVA and ACSA, in a creative

collaboration to deliver more and better seniors housing.
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Recommendation Eight

That the ACT Government:
e Transfer policy respon51b1hty for retirement villages and
associated legislative instruments to the Community Services
Directorate to ensure a whole of government focus.

Recommendation Nine

That the ACT Government:

» Reform the stamp duty payable on seniors housing such as -

retirement villages to encourage senior choice in accommodation.
. Encourage the Federal Government through the Council of

Australian Governments to remove current pension and assets
testing disincentives to free up equity for seniors to invest in their
future housing and care needs.

 [nvestigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include

information about the 1mpact of housing decisions on their overall
financial position.

Response to Previous Submissions

" As discussed previously, the RVA has provided two Submissions to Mary
Porter MLA and these are at Attachment B.

The current Bill before the Assembly does not fully address the issues and
~ concerns raised in these submissions by the retirement village industry.
Both the RVA and ACSA spent a significant amount of time and resources
* puiting forward practical suggestions for reform.

Prior to any debate in the Legislative Assembly, it is contended that the
issues canvassed in these Submissions be formally responded to by the
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‘Government. If there are suggestions in these Submissions that cannot be
implemented, the industry would like the opportunity to understand Lhe
rationale and to respond.

The RVA and ACSA will work with the Government to deliver a balanced
and fair Code. Similarly, after extensive policy work and analysis, should
the Government determine that a legislative approach is in the.
community’s interest, the RVA-and ACSA will work with the Government
to ensure this legislation is balanced and fair — and will deliver on the
Government's objectives.

Recommendation One
That the ACT Government formally respond to previous RVA and ACSA
- Submissions to Mary Porter MLA to ensure a robust understanding by all

parties of the current environment and Government objectives in
regulating the retirement village industry.

Regulatory Impact Statement

Regulatory impact statements (RIS) are a rigorous way for governments
to analyse the most efficient and effective way of regulating to produce the
greatest net benefit to society.

Unlike normal policy and regulatory development processes of the
Government, the current Retirement Villages Bill-has not been fully
assessed. This assessment should be undertaken and the results
publically released before the Bill is debated in the Legislative Assembly.

The RIS should assess the current Bill to determine whether: _
* Legislation is necessary to achieve desired government outcomes
and deliver greatest benefit to the community. o
* The legislation is simple and avoids unnecessary restrictions.
* It employs the minimum regulation necessary to achieve its
~ objectives.
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 The legislation imposes an unnecessary burden on those affected
and whether it is unduly prescriptive.

e Asdrafted, itis performance and outcomes focused.

 Itis easy to understand, fair and can be consistently enforced.

e It enshrines some flexibility in dealing with special circumstances.

 Itaddresses particular problems that cannot be addressed in
another way such as reforms to the current Code.

« - Itis clear and concise and is appropriately mindful of the
compliance burden imposed. .

 [tisaresponse thatis proportionate to the problem ~ particularly
in this case where there is no demonstrable problem existing in the
ACT.

In essence, the RVA and ACSA contend that other government legislation
is subjected to this type of scrutiny and therefore this Bill should not be
debated and supported by the Government until a RIS has been
undertaken.

We contend that it is incumbent on the Government to assess the risks,
costs and benefits to the Government, business and the community before

supporting this Bill. In addition, the results of the RIS should be- made
public to enable debate.

The RVA and ACSA stand ready to work with the Government through the
provision of data and other facts that will assist the Governmentin
undertaking a robust RIS.

Recommendation Two
That the ACT Government, in concert with the ACT retirement village

industry, complete a RIS prior to debate on the Retirement Village Bill in
the Legislative Assembly and that the results of this RIS be made public.
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Compliance Cost Burdens

The RVA and ACSA believe that once a full RIS is undertaken by the
Government, the extent of the onerous and unnecessary compliance costs
inherent with the current Bill will be identified and understood. There is
no doubt this Bill will impact on the future of the industry in providing
affordable and appropriate seniors accommodation in the ACT.

This Bill will add to the bureaucracy of running retirement villages.
Additional time and resources will have to be dedicated to ensuring
documentation and policies and procedures are compliant.

Compliance cosis

In preparing this Submission, the industry in the ACT has undertaken a
survey of all operators and determined the following compliance costs:

* The total up-front cost of the industry becoming compliant will be
between $650,000 and $750,000. This estimate does notinclude
personnel costs.

* There will be-an annual ongoing compllance cost to the lndustry of
approximately $500,000.

The immediate impact of these costs will be a reduction in capital
expenditure earmarked for upgrading existing facilities. This will result in
a loss of jobs in the ACT and poorer infrastructure for retirement village
residents. These costs will impact on the services the industry provides to
residents - the RVA and ACSA believe this is not in the communlty S
interest.

Compliance costs and who pays?

| Unforfunately, the impact of this Bill will fall on retirement village

residents. Each operator will work to minimize the impact and each
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operator is likely to pass on the compliance costs in different ways.
Ultimately, it is ACT village residents that will pay for this legislation.

There are a number of different ways that operators will work to defray
the compliance costs associated with the legislation and these are as
follows:

¢ Personnel and residents. Our 1ndustry survey showed that
'~ operators will try to absorb the new paper work and comphance
obligations within the current staff base. There will be reduced
availability of staff for village residents and therefore a reduced
service offering. o
e Passing on coststo residents. The financial costs associated with
this legislation will very likely be passed onto residents. This’is
likely to occur in different ways but the options avallable to
operators are as follows:
o Increased unit prices. Future sales of v111age units in the
ACT are likely to see an increase in the asking price. This
does not assist with current affordability pressures, nor
does it assist seniors to downsize and free up existing

standard residential stock for future generations. Further, it
does not assist seniors in funding their future care needs -
the burden of which will inevitably fall on the Government.
o Increased exit fees. Residents will be very concerned about
this prospect but some operators feel that they will not have
a choice. The Government, and the broader community,
‘should also be concerned as it will impact on an older
person’s ability to pay for their future care needs.
o Increasing ongoing maintenance levies. Again, this will
concern residents and it will impact on the affordability of
the retirement village product in Canberra.

To re-iterate our first recommendation, a robust RIS will identify the
onerous compliance burden built into this legislation and this cost should
be known prior to debate on the Bill.
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Recommendation Three

That the ACT Government review the Retirement Villages Bill 2011 and
seek to simplify the legislation in order to significantly reduce the
compliance burden on the industry - and thereby the negative impact this
will have on ACT seniors and the broader community.

Reduced Territory Investment -

Any changes to the regulatory environment mean that business like
operators of retirement villages have to reassess. RVA and ACSA
members are currently reassessing their investment plans as a
consequence of the Retirement Villages Bill 2011.

As background, retirement villages are a difficult asset class through
which the property industry makes very modest profit. The very nature of
the partnership agreement between the operators and residents is about
ensuring mutual financial benefit.

Our members can make grea’ter profiits and quicker profits through
developing standard residential stock, which does not serve the interests
of many older people as well as retirement villages. Standard residential
stock is developed more quickly, the upfront costs are less, and the
investment recouped immediately upon sale. This is not the case with
retirement villages meaning investment is more risky, requii'es large up
front debt and equity and return timeframes are very long (10 years or
more in many cases). ‘

Aspart of our member survey, we have determined that retirement village
operators in the ACT have currently earmarked around $204 million in
new investment in the ACT. This investment creates jobs, seniors housing
with broader social and economic benefits, and adds to the economic base
of the Territory.
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The potential impact of this new legislative burden is a reduction in the
industry’s investment and in addition, the timing of that investment.

Canberra’s population is ageing and there is a need now for more
appropriateand affordable seniors accommodation. There are long lag
times associated with the building of retirement villages, villages are in
demand in the ACT, and they are currently affordable. The industry, and
ultimately the Government, will not be able to meet future demand should
investment stall.

A rigorous RIS will determine the likely impact on investment in the ACT '
and this will enable the Government to fully consider the social and

economic impact of the Retirement Villages Bill 2011.

The ACT industry stands ready to work with the Government through the
provision of information that will assist with the RIS being undertaken.

Recommendation Four

That the ACT Government undertake, in concert with the ACT retirement

village industry, an assessment of the likely investment impact of the
Retirement Village Bill 2011 to determine the social and economic costs to
the ACT - and whether any perceived benefits of the current legislative
approach outweighs these costs.

Specific Drafting Concerns

There are drafting issues with the Retirement Villages Bill 2011 that the
RVA and ACSA believe need to be addressed.

It is obvious that the current Bill cherry picks provisions from legislation

in other jurisdictions such as Queensland and New South Wales (NSW).
The Bill as it currently stands does not promote harmonization and is not

cohesive. . :
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Further, given that this Bill has not been the subject of a normal public
policy process and a RIS has not been undertaken, this is not surprising. -
Nevertheless, these issues do need to be addressed prior to the any debate
in the Legislative Assembly on this Bill.

As further context, the final report of the Productivity Commission, Caring
for Older Australians, recently provided to the Federal Government,
provides a comprehensive analysis of the retirement village industry
regulatory environment. This report recognises that the current
regulatory environment is stifling investment and needs to be addressed
should seniors housing continue to be developed.

In addition, the Federal Government’s Advisory Panel on the Economic
Potential of Senior Australians also points to, the need for reform of the
current regulatory environment. The Panel notes that the current
regulatory and taxation environment is stifling investment in seniors
housing in parts of the country. The retirement village industry believes

the ACT risks experiencing the decline in investment experienced in other
- parts of the country such as NSW and Queensland. :

The RVA-andACSA-support these findings and recommendations and
encourage the ACT Government to look closely at these reports before

~determining that a legislative approach is necessary - or that the current

Bill is necessary.

The following is a table that outlines RVA and ACSA’s concerns with the
current Bill. It makes some re-drafting recommendations and observes
that in some areas, the Government and industry would benefit from
discussing the intent of certain sections. :




e Ok

@ Retirement Village Association

Aged & Community Services
Association of NSW & ACT
Incorporaled

~ Section by Section Analysis of the Bill

ftem

Section

Issues / Recommendation

S12
Application for
registration

This Section is inflexible, does not reflect existing
arrangements, and does not encourage operators-to
work with residents to enable them to access a
Village should they choose.

A Scheme to be registered should not limit the form
of village contract to be utilised in a Village. Village
operators are now adopting multiple forms of tenure
/ terms to accommodate different resident needs.

For example, some operators conduct both rental
units under the NSW Act as well as standard for
loan/lease in the same village. The registration
process should not operate in a manner to limit
flexibility in forms of village contracts that can be

used. The Queensland model of a PID operates in a
manner to be so restrictive that it has difficulty
recognising rental contracts and makes it difficult to
change the form of village contract from time to time.

S14

Power to ask for
information etc from
applicants and others

The industry contends that a process to effectively
‘qualify’ a prospective village operator is appropriate
to ensure only persons of good reputation and

| capacity are able to conduct the business. Ina

retirement village setting this is appropriate given
the cohort of residents. ' .

Having said that, the industry is concerned that the
process of qualification outlined in the Bill may act as

a deterrent to new entrants. It may, by default,
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consolidate and protect incumbent operators. This
could have the unintended consequence of stifling
variety, new products and ultimately competition.

S15 The ability of an operator to transfer and organise its
Transferring registration | business affairs is a critical part of the conduct of the
operations of a business.

A number of larger porifolios have been established
as a result of smaller operators / developers
developing their model, selling to another operator
and then ultimately being purchased by an
institution.

Examples of this include the Glen Group in NSW that
was consolidated and then sold its interests to the
AMP Group.

Another example is the Salvation Army Southern
Region being acquired by the Macquarie Bank group.
More recently Sakkara Group established a portfolio
that was formed from smaller operators, sold to -
Aevum Ltd and then ultimately acquired by

Stockland Group Ltd:
There is no doubt there should be disclosure to
residents of prospective operators of the village.
However there should not be a power granted to
residents to restrict the ability to transfer. That
would constitute a significant restriction of
development of the industry and would fly in the
face of the one of the objects of the Act.
There is also a definitional issue in relation to change
in control particularly for villages held by listed
corporations.
The obligation should not be to apply to the
Commissioner but more correctly to inform. The
ability of a resident to object generally and further to
, have 60 days within which to object will affect the
b ability of operators to transfer their villages and will
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again restrict the ability to develop the diversity of
the industry. ' , '
The only basis upon which a transfer of registration

could be refused is if the transferee is a person that

would not otherwise qualify as a scheme operator
under s13(2). To the extent that Government wishes
to protect residents from a former operator paying
outstanding refunds, this is addressed in the notice
mechanism raising the issue and the transferee and
transferor responding to the issue but not acting to
stop any transfer. It would probably be in the best
interest of a resident that if an operator can't pay a
refund then it is better that the next operator can pay
and does buy the facility.

The RVA and ACSA contend that at a minimum the
following amendments need to be made to this

Section.

e 15 (2) - replace “apply” with “notify” and

insert “its intention following fair trading.
This would then read as follows ~

(2) The scheme operator must notify in writing
to the commissioner for fair trading its
intention to transfer the registration of the
scheme for the retirement village.

e 15 (3) (a) (i) - replaced “asked” with
“notified” and after fair trading insert “of its
intention”. This would then read as follows -
(i)that the operator has notified the '
commissioner for fair trading of its intention to
transfer the registration of the scheme for the
village;

* Delete 15 (3) (iv).

» Insert 15 (3) (c) “A resident who has received
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notice under (a) above, may within 30 days of
receiving the notice give notice to the . '
operator and the Commissioner raising any
concerns they may have to the transfer”.

* 15 (4) should then read as follows - (4) On
application, if the transferee is a person
described in s13(2) and is satisfied as to the
matters set out in (5) below the commissioner
for fair trading will within 60 days of an
application, — -
transfer the registration of the scheme for the
retirement village to the person named in the
application;

* 15(4) (b) - delete.

e 15 (5) should consequently read as follows -
(5) The commissioner for fair trading in
considering the transfer in the registrationof a
scheme for a retirement village will consider
the following matters—

(a)—thecommissioneris satisfied-that==
(i) the scheme operator for the

village has complied with
subsection (2); and

(ii) the person to whom the scheme is
to be transferred is—
"~ (A) atleast 18 years old; and
(B) ‘not prohibited from
operating a scheme for a
retirement village under
section 94 (Offence—
operating retirement village
schemes etc while
insolvent); or
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(C) not prohibited from
operating a scheme for a
retirement village under
section 95 (Offence—
operating retirement village
schemes etc with relevant
conviction); and

(iii) the transferor and transferee

have provided a response to any

. : notice issued under subsection

(3).

(6) If the commissioner for fair trading
transfers the registration of a scheme fora -
retirement village, the commissioner must
record the transfer in the retirement village
scheme register.

(7) In this section:

resident includes a former resident who
has not received an exit entitlement to

whichtheformer-residentis-entitled-under—
the former resident’s residence contract.

S19 This section seeks to limit any other clauses to ‘no
Residence contracts . less beneficial’. Itis contended that thisistoo
generally | subjective a test. The better test is to ensure there is
no provision made contrary to the provisions of the
Part. Otherwise if the Act changes in the future,
confusion is potentially created.

e [tis recommended that 19 (2) be amended to
read - (2) Nothing in this part prevents a
scheme operator for a retirement village and a
resident of the retirement village agreeing (in a
residence contract or otherwise) to conditions

that are not contrary to the provisions in this
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S20 _ This section uses the term or expression ‘person’
Meaning of residence rather than ‘resident’. This is potentially confusing.
contract [t potentially enables a person, not a resident, to use
' the village facilities. There are likely other
unintended consequences and it is recommended
| that the Government redraft this Section.
S21 $21 (a) (vii) - insert “-if applicable” at the end. It -
Form and content of - should be noted that some operators choose to fun
residence contracts this component of capital works themselves without
committing to a fund. The objective of this clause is
transparency and this is transparent.
S23 ' The RVA and ACSA believe that it is a useful concept
Residence contracts - to have the language of village contracts consistent
guidelines so long as the Act does not limit the variety of
provisions that could be agreed to within a
contract/s.
S31 : ' It is unduly harsh than an operator commits and
Offence - failure to notify | offence for failing to notify of the later event. This
end of cooling-off periods | Section should be re-drafted to say that a notice must
to certain circumstances be issued otherwise the contract could be
unenforceable or may be rescinded by the resident
within the settling in period without penalty.
* Itisrecommended that the Section re re-
drafted so that it reads as follows:
A scheme operator for a retirement village
must: — ' :
(a) ifthe cooling-off period for a residence
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contract for the retirement village
starts on a day that a later event
happens;

(b) give the resident under the residence
contract, as soon as practicable after
the event happens, written notice of—

(i) the date the later event happens;
- and : :

(ii) the date the cooling-off period
ends.

Ifthe operator fails to issue thenotice, the
resident may rescind at any time without

penalty.

9. S32 e Given the above change to S31, itis -
Residence contract may be recommended that S32 read as follows -
rescmﬁed during cooling- A resident of a retirement  village may, by
off period. written notice to the scheme operator for the

village, rescind a residence contract in relation
to the village before the cooling-off period ends
or during the settling in period if the operator
fails to issue a notice under s31. '

10. S34 | This Section is unclear regarding the problem it is

Offences - failure to deal
with instruments
assigning property during
cooling-off period

seeking to address or the resident rights seeking to
be protected. The RVA and ACSA would welcome a
discussion with the Government about this Section to
determine why it has been included.

As it is drafted, it could relate to the transfer of items
to a resident or it could be the transfer of an interest

in the property itself.
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If the intention is to stop operators from selling
items of equipment to residents then seeking to buy
them back at the end of the contract, it is
recommended that the Section be drafting along the
lines of the following -

* The Operator must not sell items of equipment
- to residents with a provision that the operator
may repurchase the equipment upon departure
~of the resident. Any contract that contains
such a provision is of no effect.

11.

S41 .
Offences - failure to hold
and repay ingoing
contributions

The RVA and ACSA would welcome discussion with
the Government regarding this Section as this
potentially has significant investment implications
for the sector. It may be, however, that this is simply
poorly drafted. Until the RVA and ACSA are clear on
what the issue is that it is trying to address, we are

unable to recommend a specific forni of words to
deal with the problem is it seeking to address.

The effect of this provision is that money paid under
avillage contract cannot be paid to the operator until
after the cooling off perlod Given all trustees
operate under instructions from their clients, to have
the trustee liable under the Act for having committed
an offence is.inappropriate.

Further, the effect of this provision means financiers
will need to wait until the end of the cooling off
period.

The provision effectively operates to provide a
resident a form of deposit security to receive back




- Aged & Community Services
Association of NSW & ACT
Incorporated -

their ingoing contribution until the end of the cooling
off period. This is in spite of the fact that the resident
receives the benefit of some occupation and use of
village facilities during this time.

12.

S53
Ending residence

operators

contracts — scheme

This could be amended and improved by the
addition of the following words at the end of S53 (2)

() -

e - In this regard, the resident agrees the operator
may contact the resident’s medical practitioner
to obtain details of the resident’s care needs.

There are also some s'ignificant problems with this
provision. ‘

This provision has been drafted so that it is similar to
the Aged Care Act. Itis designed to ensure thatifa -

person is not able to remain in a facility, the provider
must have an alternative. The difficultyis that under

this Act, the village operator is not a person under
the control of the Aged Care Act but is being directed
to this Act to ensure they can identify an appropriate
aged care facility. This is something a village
operator may not be able to do.

The proper course is to determine if the person can
remain in the village and if they cannot to then

| terminate the agreement.-

13.

Division 4.9
Exit entitlements

The RVA and ACSA contend that the first part of this
Division over-emphasises offences being committed
for certain things not being done by an operator,
which actually might simply have occurred as a
result of administrative error.
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This appears unnecessary when an alternative for a
failure by an operator to provide these items is for
the resident to approach the Commissioner and to
make a specific request. If after that request, the
operator does not fulfill their obligations, then one

could legitimately say that an offence has occurred.

It is recommended that this Division be re-drafted.

14.

S59

Offence - failure to pay
exit entitlementsto
residents who own units

This provision seeks to use the language of s180 of
the NSW Act relating to the obligation to repay
amounts for registered interest holders however it
has the effect of requiring repayment of such
amounts within 6 months.

The NSW legislation recognises the right of the
resident to be paid under their contract when a

_future event occurs namely the unit being re- leased.

This provision seeks to set that aside and introduces
a mandatory 6 month buy back provision. This does

give rise to adjustments for capital gains or
calculations of departure fees based on next price. It

| is recommended that the Government use the

relevant provisions from the NSW Act.

Further, the effect of this Section is similar to the
effect of s60 below - that is repayment is to be within
6 months of vVACSAnt possession at the latest.

It is recommended.that this Section be re-drafted or
deleted.

15.

S62
Orders for payment of

of units

exist entitlements on sale -

This provision cannot properly work if the form of
contract relies upon a future incoming price to be
determined. Either the provision allows for a
determination to be made on an amount
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independently determined, which is extremely
difficult and problematic, or it should be removed.

It is recommended that this Section be removed.

16. S63 The effect of this provision is that it could make
Enforcing residence former scheme operators or parties to the residence
contracts contract, liable for future problems. .

This is inappropriate and flies in the face of the
practice of a business being sold and the purchaser-
taking on all responsibilities. In circumstances
where the village has a charge to secure
performance, that the Commissioner is involved in
the transfer of the village and so can vet the
purchaser, then this provision is excessive.

In relation to residence contracts, the effect of the
provision is to ensure all residence contracts are in
fact assigned or novated or if the land is registered
that the transfer is registered.

[t is recommended this current section be repiaced
simply with - : '

» A residence contract in relation to a retirement
village is enforceable against the owner of the
land to which the village relates, the scheme
operator or the current scheme operator on the
title or the party liable under the contract.

17. 565 ) ) ' The RVA and ACSA and our members in the ACT are
Meamng .ofpu_bhc ‘| committed to ensure that village residents are
information document provided with the information necessary to make an

informed decision / choice. We are committed to
transparency and fairness. We also believe that
sometimes the more information an operator
provides to resident, the more confusing and
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potentially problematic this dec1510n process
becomes.

This provision as drafted seeks to bring in elements
of the Queensland PID format. The difficulty of that
format is that the document becomes very
cumbersome. As an alternative, it may be suff1c1ent
to provide all the information requested butto
provide a mechanism for updates or modifications to
the PID to be by way of a simpler document similar
to a ‘Request’ Document used in the LPI in NSW.

If a PID is to be prepared, then noting the Inquiry
Document is used, the process of having the PID
registered and kept up to date (but not provided to
each prospective resident) and having the Inquiry -
Document as the disclosure statement to form part
of the contract may be a compromise to reduce the
bulk of paper provided to residents. And to reduce
confusion and compliance costs.

That is, have the PID operate similar to a registered

dealing-in-the LPTHin-NSW-that-a-person-is-directed-to—
can refer to. At the very least, the PID should be
allowed to be electronically available and an

operator has satisfied the obligation to disclose if
they identify a website to which the PID is located.
That concept already exists in the realm of financial
services where a Product Disclosure Statement can

be provided by way of internet link.

The alternative is to use a form of disclosure

statement as is done in Victoria or NSW to reduce the
bulk.

In the interests of future village residents in the ACT,
the RVA and ACSA believe this Division should be re-
drafted.
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Itis récor_nmended that this be re-drafted to enable

18. S72

' Offence — failure to correct | operators the opportunity to change information.
inaccuracies in public ’ S
information documents

19. 5101 i : The use of a definition that is linked to the Taxation
Meaning of capital Act is inherently difficult and only opens up the
Improvement whole issue to argument.

In circumstances where this Act compels the
establishment of a capital replacement fund then the
distinction between maintenance and replacement
becomes irrelevant. - :

It is simpler that the village operator is responsible
for all maintenance and replacement but is allowed
to use general service charges plus the proportion of
funds paid into the capital replacement fund to meet
all the cost of maintenance and replacement.

This can be combined to form a capital works fund to

which the residents and operator contribute. In

| essence, the form of the NSW Act before the final

changes were made to the establishment of the
capital works fund. :

Sections 102 - 108 appear to try to stop
refurbishment being passed to either fund. Itis
difficult to draw the line between a request and a
need. If aresident does not request the
improvement it may still be in the best interest of the
village and the other residents that some -
improvement occur by way of replacement.
Otherwise both the operators and residents run the
risk of deterioration of value and unnecessary
ongoing higher maintenance cost i.e. better to redo
the kitchen as a whole for a new resident rather than
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spend ongoing maintenance for an old fit-out.

[t is recommended that the Government and the
industry work together to ensure this Section meets
the objectives of the Government, residents and

industry.

20. S142 ' This provision again links the ongoing liability to a
Working out and paying maximum period of 6 months. This may be :
general services charge for | inappropriate and insufficient and does not reflect
former residents the sharing of gain between the resident and

: operator. o

[t is recommended that the Government and fhe
industry work together to ensure this Section meets
the objectives of the Government, industry, and

residents.

21. S$166 The RVA and ACSA would welcome a discussion with
Classification of the government about why this provision seeks to
expenditure classify expenditure. This is essentially an

. accounting concept and we are unsure as to why this
~ | isincluded in the Bill. '

[t is therefore recommended that this also be a point
of discussion between government and industry to-
determine the intent of this provision and whether it

could be better drafted.
22. S168 . ' | Itis contended that the drafting of this section -
Creating charges over creates an inflexible business and investment
retirement village land environment for the retirement village industry in

the ACT and will potentially have unintended
consequences for the community.

575)
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Within this Bill, there needs to be an ability to
differentiate land that has more than one function
e.g. a residential aged care facility on site (co-located
with a retirement village). In NSW, the process -
allows for the shading out of non-retirement village
land and this Bill much also.allow for that.

[t is recommended that Government re-draft this
section to allow for diversity and choice in use of
land / facilities for ACT seniors. This is going to

.become incredibly important over coming years.

23.

Division 10 ~ .
Residents participation

Village operators and residents are a partnership.
Both seek to gain from a well operating village with
increasing unit values. Hence, the RVA and ACSA
believe that strong communication channels
between operators and residents are essential.

This Division simply envisages that communication
will occur between resident committees and

operators. Sometimes this works very well although
sometimes a small group of residents can dominate
and not act in the interests of the whole village
population.

[t is recommended that a provision be inserted to
enable an operator to call a meeting with all
residents at any time. Communication should not be
limited to the residents committee.
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Recommendation Five

That the ACT Government amend the Bill where specifically -
recommended and establish a round table with industry, residents and
government to carefully consider those aspects where the drafting and
intent of certain provisions is not clear to determine how best to amend
the BillL

ACT Opportunities

The Australian retirement village story is a successful one and the
industry has grown despite any support or overt policy framework
delivered by governments. There are, however, emerging challenges for
the industry that if addressed will ensure retirement village living and ail
its advantages for seniors will continue to be provided. Importantly, it
will ensure the industry will be in a position to keep up with demand from
ACT seniors.

Itisclear that Tetitement villages will continue to represent an essential
component of housing for seniors in the future. Even based on current
penetration rates nationally, a projected growth of five million people
aged 65 and over in the next 40 years would require an additional 2,800
villages to meet demand.

Should retirement village housing stock not be available, there would be
four clear socio-economic drawbacks:

1. 300,000 or more residents would have to be housed in standard
residential stock that in many cases would be too large and too
difficult to maintain. This would exacerbate existing shortages of

~ stock available to younger families heightening intergenerational
‘inequities.
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2. Those 300,000 or more residents would likely experiente
heightened social isolation contributing to poorer quality of life.

- 3. A greater need for more investment by government in health care,
public housing and home-based care - a significant proportion of
which is currently provided by retirement villages.

4, Direct and indirect economic impacts (employment, investment in
infrastructure). '

"The Advisory Panel established by the Federal Government on the
Economic Potential of Senior Australians acknowledges that there are
barriers affecting the supply of housing for seniors and the RVA endorses
the commentary and evidence it has provided to the Federal Government.

Barriers that need to be addressed are:
* Availability and affordability of suitable housing including

problems with developer access to appropriate land.
e Downsizing or moving to more appropriate housing is discouraged

by financial disincentives and a lack of clear and accessible advice.
« Regulatory burdens imposed by State and Territory legislation.
¢ Taxation treatment of retirement village investment.
 Difficulties in unlocking existing senior wealth. Developer access to
capital and investment disincentives. '

These provide an opportunity for the ACT Government to take pro-active
action and planning to ensure ACT seniors have access for affordable and
appropriate housing. '

Measuring senior housing demand and supply
As discussed above, Ausiralia and the ACT face a looming challenge in

providing appropriate and affordable accommodation for our ageing
population. The RVA has presented some analysis above of the recent
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retirement village construction trends and made some evidence based
predictions on the potential impact should this continue.

This evidence is not dissimilar to the data emerging on the housing
industry generally. The final Australian Bureau of Statistics figures
released in January confirmed a weak quarter for both new housing and
major alterations and additions activity in September 2011.

Seasonally adjusted residential building work done fell by 1.6 per cent to
an annualised level of $45.5 billion in the September 2011 quarter. New

" residential building work fell by 1.9 per centin the September quarter. In
addition, the value of major alterations and additions work done, which
accounts for around 20 per cent of total renovations activity, eased by 0.2 -
per cent.

The RVA contends that in order for any government to properly plan the
extent of seniors housing that is needed into the future, that there should
be ongoing and comprehenswe work on measuring housing demand and

supply. -

Recommendation-Six
That the ACT Governnient works with the Federal Government to:

*  Ensure the Australian Housing and Urban Research Institute is
resourced to measure the demand for, and supply of, aged friendly
housing for seniors in the ACT.

 Enable the National Housing Supply Council to continue its annual
‘State of Supply’ report.

Improving access to land and planning reform

The RVA contends that lack of access to cost effective land is one of the
key impediments to increasing the supply of seniors housing in the ACT.
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Whist the RVA believes that the issue of seniors housing is so significant
that a nationally driven, Commonwealth- lead set of planning targets (for a
set quota of housing to meet demand in specific areas) would best ensure
seniors are able to access appropriate housing across Australia, there are
some immediate steps the ACT Government can take to drive further

- investment in retirement villages.

Planning reforms that are targeted towards the delivery of seniors
housing would assist the industry to deliver a wider range of products.

Such reforms could include:

* Initiatives to speed up planning tlmeframes

* Adding a requirement for land purchasers to include a percentage
of land development targeted to seniors housing.

» Allowing different zonings for retirement villages to be
accommodated in association with other relevant uses (for
example, retail, commercial, mixed use).

* Allocating surplus publicland spec1f1cally for seniors housmg

* Setting seniors housing targets.

» Providing other incentives to developers of seniors housing (i.e.

increasing height limits, lowering car parking requirements, floor
space ratio incentives) in other or linked developments.

* Governments working with industry to deliver inner urban
solutions where the development of villages is most difficultand
costly, including investigation of surplus government or brownfield
sites that could accommodate seniors living.

The removal of barriers such as stamp duty (see below) will also assist
with increasing seniors housing supply and will encourage more efﬁc1ent
use of existing housing stock.

The RVA stands ready to the work with the ACT Government in a creative,
collaboration to deliver more and better seniors housing.
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Recommendation Seven
That the ACT Government:

* Lead arenewed partnership between all government and industry
to work together to develop more age friendly and integrated
housing communities.

* Consider reforms such as retirement v111age zonlng to encourage
investment.-

* Work with industry, including the RVA, in a creative collaboration
to deliver more and better seniors housing.

Retirement villages as part of aged care continuum

As ybu can see from the attachments to this Submission, retirement
villages provide many benefits to ACT seniors and the wider community.

‘There are more seniors living in retirement villages than there are in
residential care. The average age of retirement village residents is

Increasing and more and more seniors want to age in place. This wﬂl
drive government policy responses.

To meet this growing trend, retirement villages and governments need to
work together to deliver innovative accommodation and care solutions.

_ The RVA contends that this will require a whole of government response -
from planning, home design, active ageing initiatives, community care, and
health services.

The RVA proposes that, like elsewhere in the country, the ACT
Government recognise the important role of retirement villages in the
aged caré continuum. An important element of this would be to transfer
policy and regulatory responsibility for retirement villages to the
Community Services Directorate. This would ensure a whole of
government approach to providing ACT seniors with new and integrated
solutions to all issues.
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Recommendation -Eight
That the ACT Government:

« Transfer policy responsibility for retirement villages and
associated legislative instruments to the Community Services
Directorate to ensure a whole of government focus.

Assisting ACT seniors to downsize

Housing is often seen as the fourth pillar of Australia’s retirement income
system, after pension income, voluntary savings and superannuation
(Yates and Bradbury, 2009)*. | '

The RVA agrees with the Federal Government's Advisory Panel’s
assessment that:

Much of the wealth of the current cohort of ageing Australians is
locked up in ways.that cannot be used to meet challenging
circumstances, primarily as residential property, often in the post-
war housing stock of a single house on a suburban block?

Given the ageing population, all governments in Australia need to consider
new and creative ways to support seniors to downsize from standard
residential homes.

[tis in the interest of retirees as they will no longer, for example, have the
same home maintenance issues and nor will they have to potentially
modify their existing home to cope with changed circumstances. There is
also ample evidence to show that making the decision earlier makes it

1 Advisory Panel on the Economic Potential of Senior Australians., Realising the economic
potential of senior Australians; enabling opportunity., Commonwealth of Australia,, 2011,
page 19. :

2 Advisory Panel on the Economic Potential of Senior Australians., Realising the econoinic
potential of senior Australians: enabling opportunity., 2011, page 3.
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easier for seniors to adapt to the change and enjoy the resulting new
lifestyle.

Implementing new and creative ways to support seniors to downsize is
also important for governments and the broader community. It frees up
standard residential stock for future generations, it should assist with
housing affordability issues, and should ACT seniors make the decision
earlier and be in appropriate accommodation, they are more hkely to live
independently longer.

The Federal Government has received two pieces of significant advice
about the ways in which seniors should be supported in downsizing to
appropriate accommodation and to free up their existing equity to provide
for their future care needs. The PC report and the Advisory Panel have
both observed that there are disincentives in the System that should be
removed. '

Key issues that the RVA believes need to be addressed are the existing '
stamp duty arrangements, a focus on pension entitlement rather than
overall financial position, and a lack of readily available and accessible

adviceforseniorsin planmning for theirretirement and their future needs:

Stamp duty

Stamp duty on properties adds to transaction costs and there is no doubt
that this suppresses the number of transactions in the housing market. It
can act as a deterrent to seniors making the decision to move to more
suitable housing and can, in effect, reduce the supply of approprlate and
affordable senior housing.

The RVA contends that thére is a need to reform the stamp duty payable
on seniors housing such as retirement v1llages to encourage senior choice
in accommodatlon
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Pension disincentives

As the Federal Government’s Advisory Panel has observed, the current
retirement system provides a focus on pension entitlement rather than
the overall financial position of Australian seniors. This is a further
barrier to seniors accessing housing to maintain independent living. This
means that a senior may be concerned that their pension entitlement will
be reduced due to the increase in assessable assets derived from any gain
in downsizing.

The RVA is cognisant of the fact that this issue is primarily a Federal issue
and not a matter for the ACT Government. On the other hand, should
change occur, the benefits will flow to the ACT Government. There are the
village style living benéfits as per the attachment, and the broader
economic and social benefits such as freeing up residential stock for

- younger generations, and providing greater accommodatlon and care
ch01ces for ACT seniors.

Removal of the current pension and assets testing disincentives would
provide the opportunity for seniors to contribute to their future housing

Aiid care needs.

In addition, the RVA contends that there is a need to ensure that
Australian seniors have access to appropriate financial advice to enable to
make decisions before or upon retirement. Advice regardmg the pension
access should be readily available.

There remains an opportunity for the ACT Government to lend its support
to calls for a change to the pension asset test and to use forums such as
COAG to press for reform.
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Recommendation Nine
That the ACT Government:

* Reform the stamp duty payable on seniors housing such as
~ retirement villages to encourage senior choice in accommodation.
. ¢ Encourage the Federal Government through the Council of
Australian Governments to remove current pension and assets
testing disincentives to free up equity for seniors to invest in their
future housing and care needs. ' '

* Investigate ways that ACT seniors can be supported in financial
literacy and in accessing the independent financial advice they
need to make decisions about their future. This would include
information ahout the impact of housing decisions on their overall
financial position.
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Attachment A

The Rétirement Village Association: Key Facts

The Retirement Village Association (RVA) is Australia’s peak body for the
retirement village industry. The RVA represents over 800 villages and
associate members nationally. '

Membership consists of retirement village operators, managers, owners,
developers, investors, and industry specialists across Australia.

Members include FKP Aveo, Lend Lease Primelife, Australian Unity,
Hindmarsh Group, IRT.

The RVA has five regional offices located in Brisbane, Sydney, Melbourne,
Adelaide and Perth.

As the leadihg industry voice, the principle objectives of the RVA are to:

e Lead the building and growth of a sustainable and responsible
industry. _ »

' Advocate and strengthen our relationships with local, state and
federal governments to ensure the best legislative outcomes for the
retirement village industry.

e Encourage industry excellence and best practice through
accreditation and facilitate quality improvement through an
effective and relevant professional development program.

e Support and promote the benefits of retirement villages as ‘the
preferred choice of lifestyle for senior Australians’.

The RVA is made up of around 60% of for-profit operators and 40% not-
for-profit operators. :
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Economic modeling by KMPG-Econtech shows the retirement village
sector contributes up to: ( ' _
*  $4.7 billion in turnover across the Australian economy, comprising
the operations of retirement villages and in the broader economy.
* $2.8 billion to Australia’s GDP. ,
» 30,000 jobs across retirement villages, construction and other
sectors supporting retirement villages 3

3 KPMG., Retirement Village Association., 24 October 2011
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Aged and Community Services Association of NSW and
ACT: Key Facts

Aged & Community Services Association of NSW & ACT is the
leading peak organisation for not-for-profit retirement living,
community and residential aged care providers.

ACSA represents 300 organlsatlons in NSW and the ACT providing
over 1,700 services to more than 100,000 people. The
Association’s member organisations range in size from large multi-
site organisations to small rural and reglonal sole operators.

It forms part of a national federation of states association. ACSA
supports a regional network comprising 12 Regional Committees

across the NSW and the ACT.

' ACSA represents 21 of the 28 villages in the ACT.

The role of ACSA is to:

e provide industry leadership through advocating on behalf of
its members to all levels of government and related industry
bodies;

« provide member services including conferences, forums,

" education, policy and industrial information and advice to

help members achieve their organisational and operational
objectives; and

e build partnerships with related organisations working
towards common goals.
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Attachment B

Previous submissions on the ACT regulatory environment

(See separate documents)
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Attachment C

Individual and Community Benefits of

Retirement Villages

Ageing in place

Villages support individuals to continue living independently for as
long as possible, which is what seniors want. This also results in
delayed entry to hospitals and residential care.

Connection Vlllages enable access to social networks with significant health and
wellbeing benefits.
Support services Villages offer services, site monitoring and other forms of care in

and senior friendly
facilities

purpose built facilities.

Quality of life focus

Villages focus on quality of life and encourage physical and mental
activity.

Active ageing

Villages provide access to on=site facilitiesand programs that
encourage activity, healthy lifestyles, and connectedness. These
facilities relieve pressure on local community services.

Community Villages maintain and enhance the character of the local community

benefifs by establishing multiple close networks e.g. health, exercise,
volunteering.

'Safety Villages provide a safe and monitored environment e.g. call systems,

' 24 hour monitoring and first aid.

Seniot friendly Villages provide senior friendly infrastructure that relieves pressure

infrastructure and
design

on families, carers and government resources.
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Submission to Mary Porter

The-RVA-and-ACS-would-like-to-onee-again- Lhank yeu-forthe-opportunity-te-provide-a=——————===~=
submission in relation to the Retirement Villages Bill 2010 (ACT): Exposure Draft. We agree

with your commitment for an outcome which will offer certainty to both operators and

residents in terms of their respective responsibilities.

_This submission is supplementary to the initial submission dated July 2010 which was
emailed to you on 10 August 2010. While we continue in our position put forward in our July
submission, this report deals primarily with those clauses in the Exposure Draft which are of-
primary concern to us. We support provisions that work for the ongoing viability and growth

- of the industry and in particular the impact the industry has on the overall ACT economy.

No doubt you will appreciate the importance of providing transparency and simplicity and
particularly sound management practices as an appropriate framework for the delivery of
your desired ouicomes. We note this is reflected in Section 6 of the Exposure Draft and we
fully support the objectives outlined in Section 6.

Item | Section ' Issue/
. Recommendation

' 1. S7. Issue:
‘Meaning of

retirement village There is no age definition only “older members of the community” whereas

Section 57 (b) allows for the “age limits” of residents to be specified in the
public information document.

It is ardued that the above definition is too vague and the flexibility for each
village to set their own age limits means that there will be no consistency
across the industry, creating confusion when prospectlve reSIdents are
researching their options for retirement living.

Thelagel mﬁs-alsmmphesihatth ere-could-be-an-upperlimit-stipulated-by—-——
an operator. .

Recommendation:

Use the same definition used in Section 5 of the Retlremem Villages Act

1999 (NSW)
2. S11 Issue:
Meaning of scheme This section does not make it clear that a scheme operator can be an
operator
organisation or business.
Recommendation:
State that a scheme operator can he an organisation or a business.
3. S12(1) lssue:

Registration of
retirement village
scheme

The section states that a person may apply to register a scheme ie it is not ~
compulsory. Yet later in the Draft, it states that it is an offence to enter into
residence coniracts if a scheme is not registered (section 24 and 85).

Reeomimendation:

>

M
JU
4

Reword this section o read that if a person is to operate a retirement
village, a person must firsi register a retirement village scheme.

RVA Lid and ACS Inc. g
Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft ’ Q

September 2010
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812(3)

A Issue:
Re_gns:rau?n_ of it is uncertain as to what impact the requirement to register ihe retirement
retirement village . . ) . ;
village scheme will have on operators. What are the costs involved? How
scheme . o e ; , _ .
often is renewal of registration required?
The required information to be supplied is overly prescriptive. Does this
mean that a scheme must be re-registered for example every time there are
changes to terms offered under contracts or communal facilities?
Recommendations: '
Restrict information required to items which won't change over time.
Provide details of costs involved. |
Perusal of Section-24A of Retirement-VilIages Act 1989 (NSW) may also
assist. '
5. $26(1)(b) Issue:
Offence—iailure fo | . i o
; give copies of As soon as practicable” is not specific enough.
residence contracts | Recommendation:
fo other parties Provide a specific timeframe of 10 working days.
6. S34(c) Issue:
Offence—failure fo |, o diately” is not specific enough
repay amounts y' 18 notspect o
after residence Recommendation:
contracts rescinded . e e e
-| Provide a specific timeframe, say 7 days.
7. 536 Issue:
Cooling off period | we support the changes regarding the cooling off period. However, there is
: no-provision-in-the-eventthat retirement-units-are sold-off-the-plan.
Recommendation:
‘Also apply the cooling off periQd to a Deed of Agreement.
. 8. $34 and S36 Issue:

Trustee must repay
amount if contract
rescinded during
cooling-off period

If the contract is rescinded during the cooling-off period, the bperator
receives no financial compensation. The Draft cooling-off period is 21
days which is too long. The NSW legislation provides for 7 business days.

Recaommendations:
Reduce the cooling-off period to 7 business days.

Add “the cooling-off period is waived if the resident commences to live in
the residential premises”.

Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft
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Issue:

©

546

ngoing contribution
-operator must
refund full amount
within 30 days after
contract ends

We do not support the timing of the refund of the ingoing contribution within
30 days. This would be more onerous for operators, result in serious cash-
flow issues for operators and would seriously affect the industry. This is
not required in any other jurisdiction.

We fail to understand that there is a buy-back clause at all. Mo other
property asset exisis whereby the vendor is guaranteed payment before the
asset is sold. Why should the operator take all the risk in the transaction?

In the directory a reference is made to “own”. If the resident would “own”
the retirement unit, then surely this clause should not apply but the sales
process and obligation to pay the general services charges until the unit is
sold should be handled similar to ordinary real estate sales.

In the event there would be a buy-back clause this could prove onerous to
the operator. Operators may be required additional equity to be contributed
upfront to allow facilities to be maintained within proposed LVR ratios.

'Additionally we fear that it may delay projects moving to the next stage as

bank covenants may be breached (i.e. no more than say 6 vacant ILU’s
prior to moving to the next stage however with the buyback clause this may
then mean that the covenant is not met; - becomes 7 vacant ILU’s) and as

such this cannot be beneficial for the existing residents either.

The proposed amendment takes no account of prevailing market
conditions. An older village will be more dated than newer competitive
offerings. The operator may have to spend additional capital making the
ILUs somewhat more comparable to new alternative stock. The possibly
dated/out-dated nature of the older village entices more residents to depart,
as they see the re-sale of vacant units not occurring, so an oversupply
begins to develop, potentially-impacting the lifestyle of residual residents,
as general services fee income reduces in line with vacancies. Such a-

scenario-dees-noteven-need-to-be-reflective-ofsteckebselescence—Look

at the situation over the past two years, where residential property sales
slowed -markedly, thereby restricted the ahility of potential residents to sell
their own properties in order to fund the purchase of an ILU in a retirement
village.

Submission on Retirement Villages Biil 2010 (ACT): Exposure Drait
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I the vendor of the ILU can still exit the village without being impacted by
prevailing market conditions, it establishes a scenario where fair trading is

‘not occurring ie. there may not be a willing buyer for a willing seller. If

enough residents were to vacate, immune from the realities of the

1 prevailing market, this could not but have a detrimental impact on the

resultant "present value” of all other residents dwellings, and therefore their
piece if mind, which is of paramount importance in a village scenario.

We believe that for a contract to be valid in law, we understand it can't
place one of the parties at a significant disadvantage to the other, or it is
considered unconscionable. We believe that a situation where the ‘
purchaser of an {LU gets their money back within 30 days of the end of their
contract, regardless of the fact that the property hasn't sold and value
hasn't been established, is an unfair and unequal agreement. On the basis
of this amendment as proposed, financiers may be reluctani to advance

“money to older villages which may be most in need of refurbishment, as

they run the risk of being left with an oversupply of old stock. This would be
counter productive to an overriding industry rationale of providing an
ongoing lifestyle proposition in a secure environment. The need to update
older stock benefits all residents in a village via enhancing the value of the"
individual ILUs and the village offering, expanding its appeal to new
residents. The inherent value in the service offering that the resident bought
into, resides in the gOOdWI” made manifest via an occupied village that is a
desirable place to live.

Recaommendation:

Provide for the refund, less fees, to. be due Wl[hln 30 days after the unit, or
the right fo reside in the unit, is sold.

| 10. S56
‘ Definitions - ACAT

Issue:

This is the first referenc'e o the ACT Civil and Administrative Tribunal

(ACATP)-Using-the-Acronym ,A\C,A\L'erveFyLeenfusingasAGAT—referrinn fo
the Aged Care Assessment Team throughout Ausiralia is known by this
acronym to both providers and residents.

Recommendation:

11. | S69(2) and S69(3)
Condition reports

Include a definition of ACAT.

Issue:

By waiting for up to 2 weeks after occupation for the resident to complete
the condition report provides an environment for potential dispute

Recommendation:

Set condition reports to be completed by the operator and resident prior to
occupation.

Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft
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12.

572 and S73 Issue:

Resideni may set

the sale price of the Z\rl: s;llnnm (s)i(re Lg\ilrrer(eeirc;;?a(:tl;eme operators to be licensed agents as we

unit and appoint a g

selling agent Recommendation: ‘
Remove the provision for the need for a selling agent..
Issue: _
We do not support the option for residents setting the sale price.
‘Recommendation:
Set the sale price to be agreed by both the resident and the operator as the
result affects both. If no agreement can be reached on the sale price, the
parties are to go io a registered valuer who will set the price. -

13. | §78(2) Definition of | Issue:

long term resident There needs to be clear distinction between owner and non-owner ,
arrangements throughout the Draft. Of particular conflict is the definition of
long term resident. The definition of 'own' in the dictionary in the Draft refers-
to the person who has a leasehold interest. Yet S78(2) defines a long term
resident as a person who does not own an accommodation unit but whose
contract is in the form of a long term lease. The confusion follows through in
S71, 872 and S73.
Recommendation:
Correct S78(2) definition of long term resident to clear up the conflict.
Review and revise the Exposure Draft to make a clear distinction for owner
and non-owner arrangements as applicable.

14. | S80 Issue:

Relatives may
confinue to live in
units

S81

Relative may enter
info residence
contract

This section would have a negative impact on residents and operators. It
provides automatic right of continued occupation of the unit and does not
allow. for the equity of occupation through the waitlist process. If this
section remains unaltered, operators would have to limit or not permit
relatives to reside in the residents unit for any length of time. This may be
detrimental to the resident, particularly where the resident may be unwell
and need the support from a relative.

Recommendation:

Amend S81(2) to read that the scheme operator may enter into a residence
contract with the relative.

Issue:

There could be a conflict of interest if the relative is also the person that has

" set the sale price for the unit.

Recommendation:

Set the sale price to be agreed by both the resident and the operator (S72).

Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft
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Working out and
paying general
services charges

15. | 899(2) Issue:
Capital c . ,‘ . . )
replacernent fund It is misleading to say “the scheme operator is solely responsible for
' ‘contributing to the capital replacement fund” when Section 97 states that
' contributions come from new resident ingoing contributions. [n the case of
the maintenance reserve fund, Section 110 and 112(2) similarly describes
how residents are solely responsible for contributing to this fund.
Recommaeandation: .
In'S99(2), replace “scheme operator” with “residents of the retirement
village”. '
16. | S103(1)(c) Issue:
Tax on amounts Drafting error
paid g :
"Recommendation:
Thié should read “under section 101(1)(d)" referring to tax on interest.
17. {5105 & S118 Issue:
Capital . To engage a quantity surveyor may represent a high relative cost burden
replacement for small villages (annual total recurrent charges not exceeding $50,000)
reserve and . . ! :
maintenance Recommendation: ' '
reserve reports For small villages (annual total recurrent charges not exceeding $50,000)
allow “or other qualified personnel” in S105(2)(a) and S118(2)(a) by
resident consent
18. S110 Issue:
Megnmg ot The definition that contributions to the fund are from a proportion of ingoing
mainfenance S : » . PR
) contributions may be incorrect. We believe that the intention is that
reserve fund o . ; ) )
_— contributions to the fund are made by residents out of general service
_contribution
charges.
Recommendation:
| Change the definition to indicate that contributions to the fund are made by
residents out of general service charges.
19. 5124 Issue: _
General serwce_s Dealing with what to do with any deficit or.surplus should be left to the
charge budget : ; - .
residents and management. Carrying forward surpluses could have serious
consequences in years to come.
Recommendation: .
Allow for resident consent on what to do with surpluses including options to
carry forward or put tiem into the mainienance reserve fund.
20. 3127 Issue: ‘

If a resident is deetned an owner, then we believe that they should remain
liable for the general services charges until the unit is sold.

Recommencdlation:

Add a sub-section which deals with residents who are owners of units
stating that they are liable for general services charges until the unit is sold.
Seciion 152 of the Retirement Villages Act 1999 (NSW) provides a good
model. '

Submission on Retirement Villages Bill 2010 (ACT): Exposure Drait
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Submission to Mary Porter

*271:; -S130 Issue:r— = -—r— o=
Eg{;ﬁgzgﬁggom The impact of this section would mean that there is a potential shorifall to
services charge the general services operating budget.

: Recommendation: _
Any general services charges to be paid by the operatbr should be paid into
the general services operating account and not the maintenance reserve
fund.
22. . 1.85131 Issue:
Incre_asmg general There is no provision to allow variation to general services charges to be
services charge by : , - o - .
. based on a fixed formula such as the pension rates. The NSW legislation
more than CPi " " A \ . .
allows three options - variation by fixed formula, up to CPI variation with
resident consent not required, above CPI which requires resident consent.
Recommendation: »
To streamline the process for operators and provide greater certainty for
residents, adopt the NSW Retirement Villages Act 1999 Part 7 Division 4
for recurrent charges. .
23. | S131(3) Issue:
ﬁﬁrle%i??%t:gr?ition The CPI percentage increase definition will need fo change as the timing
.| doesn’t fit in with the timing of the budget preparation and presentation.
Recommendation: )
Define CPI published dates early enough to fit the timing of the budget
preparation and presentation. )
Issue:
CPI percentage increase is defined as the movement of CPI from only oine
quarterto anotherwhich is ot adequate.
Recommendation: _
Define CPI percentage increase to be the movement of CP] from the end of
a quarter from one 12-month period to another. -
24, S145 Issue:
Quanerlyéfmanmal This is a high relative cost burden for small villages. The NSW retirement
statement . . . N i .
villages legislation allows small villages (annual total recurrent charges not
‘exceeding $50,000), if residents agree to not provide quarterly accounts.
Recommendation: '
Adapt Section 119B from the NSW Retirement Villages Act 1999 for
inclusion in the Draft.
25, 5146 Issue:
Have annual

financial statement
audited

This is a high relative cost burden for small villages. The NSW retirement
villages legislation allows small villages (annual total recurrent charges not
exceeding $50,000), if residents agree to not have the annual accounts
audiied.

Recommendation:

Adapt Section 119A from the NSW Retirement Villages Act 1999 for
inclusion in the Draft.

Submission on Retirement Villages Bill 2010 (ACT): Exposure Draft
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26. | S146(b) Issue:
Have annual — . e , .
financial statement There needs to be clarification of what audit means.

audited Recommendation:

Adopt the NSW legislation description ie that the accounts for the village '
are audited annually by a person qualified to audit accounts for the
purposes of the Corporations Act 2001 of the Commonwealth S118(1). -

27. | S147(1) ' Issue:
Copy of the annual
financial statement -
to Chief Executive

Giving a copy of the annual financial statement to the Chief Executive (of
the public sector administrative unit, per Legislation Act 2001 S5163) is
unnecessary. The Exposure Draft does-not refer to any financial oversight
role by the Chief Executive. '

Recommendation:
Remove section 147 (1).

28. | S149 ‘Issue:
Statutory charge This is not clearly described.
RecommendaﬁOn:

Clearly describe the implications are on operations or valuations.

29. | S151(1)(5) Issue:
Statutory charges - | o codtions state that the chief executive can decide that a statutory
exemptions . T Y \
charge should not apply because of specified circumstances. We believe
that organisations that are religious, charitable or community purposes ie
those with not-for-profit status should be automatically exempt.
Reéommendation:_
Reword section 15 1(5) to-makenot-for=profit status-organisations
automatically exempt from statutory charges.
30. | S163t0 S178 Issue:
Resident

. These sections are too prescriptive and require clarification.
committees and h lons ar prescrip quire clarifi n

resident meetings There is no clear distinction betwéen the formation and operation of the

resident committee and that of the meetings of the residents. For example,

163(1) provides for the election of a residents committee. Yet 5169 to

S172 refer to meeting of the residents. For example, resolutions according

to $171 and S172 are made by "a meeting of the residents” — ie what is the
role of the residents committee?

Recammendlation:

Review references to residents committees and meeting of residents
throughout the Exposure Draft. Rework them into a coherent and cohesive
use of these terms. The current Code provides a simple and streamlined
approach.

RVA Ltd and ACS Inc. i
Submission on Retirement Villages Bill 2010 (ACT): Exposure Drait Q
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5164 i0 5178

31. Issue:
-_l he. operation ot We support the establishment and operation of a residents committee.
residents
commitiees However, resident decisions can “take effect” on maiters including
S5164(1)(c)(ii) “any other matter affecting the management or operation of
the retirement village” without operator consent. This level of management
control by residents is not workable. :
Recommendation: _
Add Section 74(2) from the NSW Retirement Villages Act 1999 — “A vote of
the residents on a matter referred to in subsection [(1)(c)(ii)] does noz‘ bind
the operator of the village™.
32. | S188(1)}(b)ii) Issue:
Rgurement_vrllages The formula for determining the number of residents that may give a written
without residents c e o N .
. . request to the operator for a meeting has a draiting error.
committees —
formula for number | Recommendation: ,
of residents Before the term “a nﬂajority of the occupied units” insert “residents from”.
33. | S171 Special - Issue: _
resolutions The description of how fo calculate the number of vores to pass a speC|aI
resolution is unnecessarily complex.
Recommendation:
Adopt the wording of Schedule 1 Part 3 Number 6 of the NSW Retirement
Villages Act 1999 “A special resolution is carried only if it is passed by at
least [two-thirds] of the number of residents who participate in the ballot”.
34. 5175 Offences - Issue:
postal votes The process for managing postal votes is overly prescriptive and comes
with penalty points for getting any one of the very specific requirements
wrong. )
Recommendation:
Adopt Schedule 7 Provisions relating to consent of residents (3 Postal
. votes) of the NSW Retirement Villages Regulation 2009.
35. | S1761to S178 Issue:

Quorums and
meetings adjourned

‘Recammendation:

The process for determining quorums and meetings adjourned is overly
prescriptive and complex. NSW has quorum provisions for only special
resolutions.

H

Apply quorum requirements to special resolutions only and not ordinary
resolutions and simplify these provisions. Consider using Schedule 7
Provisions relating to consent of residents (4 Quorum required for special
resolution) from the NSW Retirement Villages Regulation 2009.

RVA
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36. 5182
Dispute resolution —
referral to
mediation

lssue:

It appears that the Dispute Resolution mechanism from the Code of
Practice has disappeared. This mechanism included a Disputes Resolution
Committee, and does not involve ACAT or the ORS until a later stage in the
process. It avoids early applications to ACAT.

Recormendation:

| Adopt an interim step for dispute resolution between fier one ~ the resident

and operator meets to discuss, and tier two — application o ACAT-

The Code Administration Committee made up of representatives irom
residents and operators and chaired by a representative of the ORS, seems
a cost effective alternative to dealing with-disputes, keeping the costs to
residents, operators and government to a minimum. '

Disclaimer

This submission has been prepared by the Retirement Village Association (RVA) Ltd and
Aged & Community Services Association of NSW & ACT (ACS) Inc. and is intended for the
purpose described in this report and not for any other purpose. The contents of this .
submission should not be reproduced without the express permission of RVA Ltd and ACS

Inc.

RVA, Lid 2nd ACS Inc. N 11
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White, Stephanie

_ From: _ White, Stephanie
—~Sent:- - - - Thursday;-5 April-20124:23 PM — —
To: Hosking, Kim :
Subject: FW: Retirement Villages Bill 2011
Attachmenis: Ms A. Playford.pdf
Hi Kim,

| was just going over the subs for Retirement Villages and realised | forgot to send you the RVRA and RVA subs as
requested. '

Attached is the 2 page RVRA sub, the RVA sub will follow shortly...

Happy Easter,

Steph

From: ] I
Sent: Friday, 17 February 2012 2:52 P
To: White, Stephanie :
Cc: Quinton, Peter

Subject: Re: Retirement Vlllages Bill 2011

Attn: Ms Alison Playford
M Peter Quinton

-~ Dear Ms White,
Thank you for yom conespondence of 6 February 2012,

T have much pleasure in attachmg the submission regarding the Retirement Villages Bill 2011 on behalf of the ACT Retirement
Village Residents Association Inc.

1 will be sending hard copies to Ms Playford and Mr Quinton.

Kind regards

T RVRA.

b







ACT Retirement Village Residents Association Inc.

To: inform, represent and negotiate for self care residents.

Ms Alison Playford - v e
Deputy Director-General (Justice) :
Justice and Community Safety Directorate

ACT Government : ACTR
Attn: Mr Peter Quinton - ‘ . T RVRA

Dear Ms Playford
Retirement Villages Bill 2011

Thank you for giving me the opportunity to present to the ACT Government the views
of the ACT Retirement Village Residents Association Incorporated in relation to this

Bill. - A '
The Association strongly supports the Private Member's Bill as tabledm
Porter in the ACT Legislative Assembly on 16 November 2011. The;Rilais

a number of years of consultation by Ms Porter with ACT Ref )
their families and the Retirement Villages Industry. - -

Retirement Villages have become an important part of the Australian Capital Territory,
particularlyas its population ages, When the Retirement Villages Industry Code of

Practice was developed in 1999, undet thé Fair Trading Act of 1992, there were far
fewer Retirement Villages and, therefore, fewer residents.

The development of the industry, which now includes 28 Villages with approximately
2000 _residents in Independent Living Units, requires Legislation which protects the
. interests of residents, managers and operators.

Legislation, which covers all aspects of multi-million dollar developments, will enhance
the quality of life for residents and protect the investments of both the Not-for-Profit
and Private Development sectors. ' ' '

Residents are also investors in these Retirement Villages, as, for most of them,
entering a retirement village requires the investment of most of their available assets,
usually from the sale of their home. The protection of this investment becomes a vital
issue, as it will probably be required to be used for their future care.

All of the Australian States have moved to legislation so as to regulate effectively this
large and growing industry. In the substantive report, “ Caring for Older Austratians”,
produced as a result of the Productivity Commission Inquiry, to which we made
submissions, Recommendation 12.5 requires State and Territory Governments to
_“pursue nationally consistent retirement village legislation under the aegis of the
Council of Australian Governments.”

The ACT RVRA believes that, without appropriate legislation, the residents of the
Australian Capital Territory will be seriously disadvantaged.

Furthermore, Legislation enacted in the ACT will give both residents and management
protection and the ability to have a financially secure, properly administered industry.
Currently the Code of Practice does none of this, as its scope is severely limited and
there are no enforceable penalties for non-compliance. :




The Committee of the ACT Retirement Village Residents Association has very much

appreciated the workshops, consultations and submission process as developed by

Ms Porter. We feel she has consulted widely, so as to effect the best outcomes for
__residents and protection for the industry. The Committee is composed of members

who-havesignificantexperience and talent, which has enabled us, we believe, to
genuinely represent Retirement Village residents in the Territory.

We will be joining with the various State Retirement.Village Resident Associations in
forming a National Association with a view to enhancing village life, not only for our
members, but for all residents in retirement villages.

I must emphasise that the ACT RVRA Inc considers that the Retirement Villages Bill
2011 is a vital piece of legislation for the Australian Capital Territory and will
complement the other pieces of Legislation which have been enacted and which
support the health, welfare and well-being of the older citizens of the ACT.

Our support for this Bill relates also to the need for all parties, residents, management
and operators, to clearly understand their respective rights and responsibilities — the
Bill will be a huge step forward in achieving this.

Kind regards

irement Village Residents Association Inc.

" 17 February 2012.

| . (%7



White, Stephanie

~———From: —Anderson;- Erin— : ' = = - =

' Senf: - T~ Wednesday, 4 April-2012 11:35% A|“v'|- T T e
To: ' ' White, Stephanie -
Subject: FW: Retirement Villages legislation

From' Fleld Julie
Sent: Tuesday, 3 April 2012 5:36 PM

To: Playford, Alison; Anderson, Erin; Quinton, Peter
Subject: FW: Retirement Villages legislation

Fl

Julie Field Executive Director _

LL.: (02) 6207 0522 Fax.: (02) 6205 0937

mailto: julie.field@act.gov.au

Legislation and Policy | Justice and Community Safety Directorate | ACT Government

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au

From: Durkin, Mary

Sent: Tuesday, 3 April 2012 5:33 PM

To: Field, Julie

Subjeck: RE: Retirement Villages legislation

Thank you!

From. Field, J ulie

Sent: Tuesday, 3 April 2012 5:32 1 PV
To: Durkin, Mary
Subject: RE: Retirement Villages legislation

Hi Mary

Someone is getting you an early version of our cabsub so you can have an in- confldence sneak peak, in case it
assists. It should come to you shortly. Minister has not signed ofr on it yet, so it is very much confidential and not to
be quoted or otherwise relied on.

Thanks for the heads up.
Julie

Julle Field Executive Director
L.: (02) 6207 0522 Fax.: (02) 6205 0937
mailto: julie field@act.gov.au
Legislation and Policy | Justice and Community Safety Directorate | ACT Government
Level 4, 12 Moore StreeL Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au

From Durkln, Mary

Sent: Tuesday, 3 April 2012 5:22 PM

To: Quinton, Peter

Cc: Fleld, Julie; Mahanay, Cate; Playford, Alison
Subjeck: Retirement Villages legislation




I had a meeting with Joy Burch yesterday and mentioned thai | am meeting with Mary Porter tomorrow regarding
the Bill. | noted that I still needed to read i in a bit more detail but that | had a couple of initial concerns. Joy is

- meeting soon with the Retirement Villages Association people and noted to her adviser that she will need to geta
briefing on the leglslauon before I.haL meetlng JUSI. a heads up as CSD may end up commg io JACS asklng fors some

- —thoughts-SoryFre™ . e

Mary
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21 March 2012 | | RELES

Mr Peter Quinton

Legislation and Policy Branch
Justice and Community Safety
GPO Box 158 ‘
Canberra City ACT 2601

First by email
Dear Peter,
Thank you for the opportunity to meet and discuss the Retirement Villages Bill ACT (the Bill)..

We thought there may be value in providing some additional information in respect to our
specific concerns and furnish you with some additional information regarding market
composition for the industry in the ACT.

As discussed, Goodwin Aged Care Services {Goodwin) believes the existing Retirement
Villages Code of Practice operates effectively and provides both consumer protectionand a .
mechanism for resolving disputes. To the extent that there is a view that legisiation is
required or considered necessary we urge the ACT Government to consider model
legislation that is cognisant of the different models that exist in the industry and the

' preference(s) of the ACT ‘Government imensuring viability-and sustainability in the —

jurisdiction.

Goodwin believes that the new Australian Consumer Laws have significantly enhanced
consumer protection and to that extent any previous concerns regarding "unfair contracts”
in respect to retirement living may be resolved through the application of these relatively
new legislative arrangements. -

The Bill in its current form imposes considerable additional compliance costs that operators
will have little choice but pass on to clients. Goodwin estimates the additional costs may be
between $500 and $1000 per annum per residential unit. This sum may not appear
significant; however, this cost will be significant to a client group that is mostly reliant on
fixed pensions. Of greater concern is that no tangible benefit will be offered, conversely we

~ pelieve there will be an adverse impact as explained below.

Operational arrangements associated with the proposed management of the Capital
Replacement Fund and Maintenance Reserve Fund is unclear. There may be serious
consequences for operators of retirement villages if it is necessary to establish Trust funds.
The operation and structure of the Trusts proposed in the Bill is not clear nor are the
consequences related to invesiment options and disbursements from such trusis.

'
\
A

GOQODWINLIFESTYLE GOODWINCAR: | GOODWINCOMMUNITY

ACTIVE tNDEPENDENT LIVING NURSING CARE ACCOMMODATION HELP AND SUPPORT AT HOME
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Goodwin Aged Care Services Limited trading as Goodwin ABN 82120 298 946 ACN 120 298 946






T One conseq uence-of-having-such-funds-could-be that existing residents may seek fo_have
' disproportionate amount of the fund spent at any one time — they may have no inclination
to put funds aside that will not benefit them. In shor we believe the creation of these funds
will lead to conflict beiween operators and residents as each pariy could be deemed to have
a conflict in respect to the amount that is collected and the manner in which it is spent.

Goodwin has suggested that if there are concerns with the solvency or ability of an operator
to meet outgoings or the cost of repaying “loan and license" agreements a preferred option
may be the establishment of a “prudential standard” as applied to bed licenses in the aged
care sector of the industry. .

The Bill stipulates that a Quantity Surveyor be engaged ina number of different
circumstances, for example where a sum in excess of $50,000 is proposed to be spent on
maintenance or a related project. This will add significantly to costs (which would be passed
on to-residents) and add to the complexity of arrangements to effectively administer a
village. Additionally having appropriately qualified and experienced Quantity Surveyors
available might be problematic given current shortages in the construction industry.

Goodwin believes the penalty regime is disproportionate to the severity of the identifled
preaches identified in the Bill. Minor indiscretions attract significant fines. Real concernrests
with the size of providers in the industry and their ability to either defend claims or to secure
insurance on reasonable terms. Once again there is a concern that impact of either the cost
of insurance or risk associated with defending actions will impact on both retirement living
operations and cross subsidised residential aged care operations. '

We hold further concerns in respect to transitional issues. For example how will the new
legislation deal with existing contracts ~ the current contract are governed by the Code of
Practice which we assume will cease to exist under any proposed new legislation. Once
: again two sets of contracts will add considerable to the administrative burden associated
- ———with the effective management-of-contracts ; ' '

As referred to above there needs to be a recognition that cross subsidisation between the
operation of retirement villages and residential aged care operations isa common meéthod of
providers effectively covering shortfalls in the costs associated with residential or nursing
home care. If existing arrangements are altered there may be issues for the security of
tenure for those in residential care with some providers.

The current charging regime at Goodwin is principally based on two payments by residents.

" The first is a General Services Levy which is very similar to a body corporate fee and these
funds are used for the day to day running of the village and for minor repairs and -
maintenance. The other fee is a Deferred Management Fee which is deducted from the
resident loan-at the end of the loan period (that is when the resident vacates their unit).
These funds are used for capital replacements and for the ongoing major maintenance of
our buildings. -

Goodwin, as an owner operator, has strong incentives to build to a high standard and to put
a comprehensive maintenance and refurbishment program in place as we need to ensure
that the asset is in excellent condition for its economic life. This is in contrast for example to a
developer who may build & village but who sells the property thereby passing the
management and operation to a third pariy. The developer does not have the same
imperative as an owner operator t0 ensure that the initial build is of such a high standard.
The Bill appears to actively discourage owner operators and rather promotes a body
corporate or unit title scheme; we helieve these arrangements will involve less desirable
outcomes than those achieved by loan license arrangements where the operator retains

ownership of the property.
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| have;aﬁ'a‘ch*e’d"afdocumenhofthis—.letterthat— provides- information r;e_g“almrggfl_k_r@; S ———
composition of the retirement living and residential aged care industry in the ACT. You will
see that the industry is dominated by five or six larger providers with Goodwin being the

largest. Therefore should the ACT Government be of mind to pursue regulation we strongly
recommend that a working party consisting of the primary providers of retirement village

living and residential aged care participate in developing a new Bill.

The investment by Goodwin in the Canberra community is significant as is the investment by
the indusiry as a whole. We need to ensure that the regulatory environment in which the
industry operates is complementary in achieving a fair balance between providers, residents
and the Governments role as the ACT's land manager and consumer protector.

| hope the information in this letter is of assistance. If we can be of further assistance please
do not hesitate to contact either Jim Purcell or l. .

YourS sihcerely
Goodwin Aged Care Services Limited
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White, Stéphanie

Erom: ' Manuel, Tania- _ . : o
= ===enti e — T Uesday20-Mareh-2042-12: 2 PMer— e s e e e e e -

To:, : White, Stephanie : .

Sulbect: retirement villages QTB

) a]kmg Poinis

‘Retirement villages are currently regulated by the Retirement Villages Industry Code of Practice (the Code) made
under the Fair Trading (Australian Consumer Law) Act 1992 (the Act). As members would be aware, Ms
Porter MLA introduced the Retirement Villages Bill 2011 (the Bill) on 16 November 2011.

My Directorate is currently considering the Bill and ways, if any, that the current Bill may be improved.

On 8 August 2011 the Productivity Commission released its report Caring o for Older Australians. This report
recommends that State and Territory governments should pursue nationally consistent 1emement v1llage
legislation under the aegis of the Council of Australian Governments.

The Office of Regulatory Services (ORS) receives a low number of complaints about ACT retirement villages.
- Since January 2008 there have only been five (5) formal complaints to ORS about retirement villages. The
complaints are complex and time consuming to resolve. -

: Background
- On 5 May 2010 Ms Porter MLA tabled (the Bﬂl) as an exposure draft in the Legislative Assembly. The Bill

was available for public.comment until 22 September 2010. Ms Porter MLA introduced the Retirement
Villages Bill 2011 in the Assembly on 16 November 2011.

* If passed, the Bill would replace the existing' Code under the Fair Trading (Australian Consumer Law) Act
1992. This Code commenced in 1999 and is administered by the ORS. The Code was developed to promote
fair dealings in retirement villages and in response to mdustly and consumer concerns about the way that
some villages operated in the past.

The purpose of the Bill is to address identified areas of concern under the cunent Code and has been
designed to improve the protection currently offered to the residents and operators of retirement villages.
Past complaints about retirement villages have related to confracts, budget and fee setting, poor behaviour

by residents and bullying of residents by staff.

The ORS was working on a complaint from, a resident last yeal where a village was scheduled for
redevelopment and as a consequence residents were to be relocated. The ORS worked with.the retirement
village and the resident to find suitable alternative accommodation for the resident and to resolve the costs
associated with such a move. The resident has accepted the alternative accommodation. It is understood that
the resident will not suffer any financial loss with the move to the new accommodation.

Under the Code there is a Code Administration Committee, which last met on 9 March 2012, consisting of
residents and.village management. This Committee met on and discussed a range of issues pertinent to the
regulation of retirement villages.

The Retirement Villages Residents Association have recently agreed to become part of the Code
Administration Committee, after initially believing that there was a conflict of interest in being pait of this
Committee. ' '
In August the Productivity Commission released its final report which recommended that State and territory
governments should pursue nationally consistent retirement village legislation under the aegis of the
Council of Australian Governments.

LPB staff met with Parliamentary Counsel’s Office prior to the introduction of f the Bill in November 2011
and made a number of recommendations about how the exposure dwft of the Bill may be refined. Some of
the recommendations were implemented.

Since the Bill was introduced, Peter Quinton has met with property lawyels to discuss aspects of the Bill.
Many of the property lawyers were tnaware that the Bill had been m_uoauced and hiad not considered the

legal ramifications of the Bill.

Tania Manuel
Senior Manager

=t




Policy and Community Relations
Office of Regulatory Services

Justice and Community Safety Directorate
PH 6205 3738 . . )




- White, Stephanie

- —Fromi——--—~—— Martin,_Victor . — ———— — - LTI
Sent: T UFriday, 16 March 2012712:24 PMT T i — - SITTET T
To: Quinton, Peter; White, Stephanie
Ce: Harlen, Suzanne; Brockway, Emma
Subject: FW: Retirement Villages :

| had provided some material prepared by Suzanne on the eve of its introduction.

Victor...

Victor Hugo Martin | A/g Senior Manager,

Phone 02 6205 0_245| Fax 02 6205 0937

Legislation and Policy | Justice and Community Safety Directorate | ACT Government

Level 4, 12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au

From: Martin, Victor -
Sent: Monday, 14 November 2011 2:27 PM
To: Georges, Sandra

Subject: FW: Retirement Villages

Some additional material on this issue.

Victor Hugo Martin | A/g Senior Manager
Phone 02 6205 0245| Fax 02 6205 0937 ‘
Legislation and Policy | Justice and Community Safety Directorate | ACT Government

Level 4,12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act.gov.au

From: Harlen, Suzanne

Sent: Monday, 14 November 2011 2:08 PM
To: Martin, Victor -
Subject: FW: Retirement Villages

Erem: Harlen, Suzanne

Sent: Monday, 14 November 2011 11:24 AM
To: Martin, Victor

Subject: RE: Retirement Villages

Hi Victor
Please find comments on the RV Bill, as discussed.

All strict liability offences in the Bill - if they are offences of strict liability, should state this fact.

=Y

7. Clause 21 —offence for noncompliant residence contracis (100 p/u). The maximum penalty does not seem
appropriate for this type of offence (failing to include certain provisions in a contract). Instead, the Bill
should outline what terms will be implied into any Retirement Village contract. See for example standard
residential tenancy terms as provided under the Residential Tenancies Act 1997 and standard sale of
property terms under section 11 of the Civil Law (Sale of Residential Property) Act 2003.

-




3. Clause 24 — offence for entering contract where scheme not registered (540 p/u). The maximurn penalty for
this type of offence is far too high. The offence is one of strici liability with no fauli element. A maximum
penalty of 100 penalty units for the more serious offences in the Bill is more appropriate. For lesser
offences 50 penalty units is appropriate. The penalty scheme in the Civil Law '(Salr_e‘ofResidentia/ Property)

Act 2003 should provide guidance.
4, Clauses 56, 68, 69 etc —similar issue to Clause 24 as maximum penalty for this sirict Iiabili{y offence is too
high.
Please let me know if you’d like me to have a closer look.

Cheers
Suzanne

From: Martin, Victor

Sent: Friday, 11 November 2011 4:33 PM . ,

To: Harlen, Suzanne _ .
Subject: FW: Retirement Vlllages ' :

Victor Hugo Martin l' A/g Senior Manager

Phone D2 6205 0245 | Fax 02 6205 0937

Legislation and Policy | Justice and Community Safety Directorate | ACT Governmem

Level 4, 12 I\/loore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601 | www.act. gov au

Frcm: Quinton, Peter . . _
Sent: Friday, 11 November 2011 3:35 PM ' - - . o

~ To: Martin, Victor

Subject: Retirement Villages

Peter Quinion

Peter Quinton | Senior Manager Civil Law | Registrar Cooperatives

Phene 02 62070546 | Fax 02 62050937

Legistation and Pelicy | Justice and Community Safe*y Directorate | ACT Government
12 Moore Street Canberra ACT 2601 | GPO Box 158 Canberra ACT 2601, | www.act.gov.au

This email and any attachment is confidential between the ACT and the addressee.
If it has been sent to you in error, please delete it and noiify us.



ACT MIMUTE
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UNCLASSIFIED
Submission No B £ - /04’251
Schedule No
_ To: Aﬁomey-General Date Rec’d Minister's Office !::‘/?3/!Z -
Hrom: Executive Director, Legislation Policy Branch
Subject: Meeting with Ms Porter, MLA re: Re,tirement- Villages Bill 2011

i ti.c;_]] Date: 15 Mareh 2012 . You are meeling with Ms Porter on this date

. DDG é/r S TN

Recommendation ,
1.  That you note the contents of this brief.

Background _

2. Ms Porter, MLA introduced hex private member’s bill, the Retirement Villages Bill 2011, on
16 November 2011, % -

3.  You agreed in briefing no. B201 101232 to JACS writing to key stakeholders, seeking their -
views about the Bill. _ ' 4 ' S

4. Ms Alison Playford, Deputy Director-General of JACS wrote to stakeholders in February,
including the Retirement Villages Code of Conduct Commiittee, the Retirement Villages
Residents Association (RVRA), the Retirement Villages Association (RVA) the Property
Council, Master Builders’ Association and the ACT Law Society. ' ‘ e

5. - The Directorate has since received submissions from the RVRA, RVA/Aged & Community
Services Association of NSW & ACT Incorporated, the ACT Law Society, Lend Lease,

" Property Council and Andrew’s Townhouse Residents’ Commiitee. -

6.  LPB staff have met with the Retirement Villages Code of Conduct Committee (constituted by
resident representatives and industry) to discuss aspects of the Bill that may be of concern to
key stakeholders. '

7. LPB staff have also met with executive officers of Goodwin, a company that provides a range .
of retirement village (through lease-licenses) and aged care accommodation options for
residents, and has plans to build a $70 million independent Jiving centre at Crace.

8 You are meeting with Ms Porter at 11:00am on Thursday, 15 March 2012,

Issues '

Siakeholder views

9. The RVRA have indicated consistently ihat they support the Bill in its current form, however
further consultation with residents may be required to ensure the Bill adequately protects their
interests. _ : :

10. The RVRA mentioned in a recent meeting between LPB siaff and the Code of Conduct
Conuniites that they would contact Government represen@tives to meet (110 contaci has yet
been made). ' '

11. Tndustry stakeholders, including the RV A, have maintained that the Bill will stifle

~ developrment and impose regulatory and cost burdens which will be passed onto residents

—{
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12.

through increased fees.
The Law Society has raised similar concerns io that expressed by industry stakeholdes.

National reform

13,

14,
15,

16.

MCCA indicated that nationally uniform legislation for the regulation of retirement villages
would be considered following the Commonwealth’s response to the Productivity
Commission’s report “Caring for Older Australians™.

The report had recommended that uniform leglslatwn should be pwsued through the aegis of ‘

COAG.

The Commonwealth stated in August 2011 that it would be consideting the Productivity
Commission’s recommendations as pait of its broader ageing agenda.

1PB staff have been in contact with the Commonwealth Minister for Ageing, the Hon Mark
Butler MP’s office. His advisor siated that nationally uniform legislation for the regulaiion of

retirement villages was not being actively pursued at this time.

Issues with the Private Members Bill

Loan-licence agreemenis >~

17

. 18.

19.

20.

]

In the ACT there are a range of different contractual an:angements in place with respect to
retirement village schemes:

One type of retirement village scheme operates under a licence agreement bstween the
opesator and residents which provides the resident with a right to live at the premises and
certain services for a fee.

A second type of retirement village scheme i is unit titled land, with ihe resident holding the

. Crown lease while the retirement village scheme operator is granted an encumbrance over the
.land io secure payment of outstanding management fees or services levies.

A third type of retirement village scheme, such as these operated by Goodwin, use a loan-

licence agreement. The resident pays an entrance fee, a deferred management fee which is

payable at the end of the agreement, and a periodic general services levy. At the end of the
loan-lease agreement, the resident often shares the capital gain less any unpaid fees and
deferred management fees. Deferred management fees are paid to the owner for their
discretionary application (in fact, the fee is used for the capital improvement of the scheme -

- much like a unit title sinking fund, but it is also used to meet management expenses,

supplementing service delivery costs and cross subsidising ihe cost of ag aaed housing
programs).

The Bill will potentially have serious repercussions for retlremem v1llage schemes operating
under loan-licence agreements. :

The Bill would require that money received for capital improvements to be paid into a tl’LSL
account for the benefit of residents, and makes it an offence on the part of the scheme operator
to fail to do so.

Firstly, under 2 loan-license arrangement, a deferred management fee is presently owned by
the operator (having been received from previous vesidents).

If, undex the Bill, that money is required o be placed into a tust accouni (where the trustee is
the scheme operator and the beneficiaries are the curveni residents) there will be a change in
the beneficial ownership of the money (which wouvld amount {0 an acquisition of properiy).
The other likely consequence is that residents may demand ihat money in st be used on

improvements of an immedizte nature, rather than being saved for futwrs capital costs. Thig™

UNCELASSTEED : 'Eé ;S )
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217.

- Costs

may jeopardise the long-term vigbility of retirement village schemes. This will, most likely,
result in increases to general services levies to meet the shortfall. '

Tn addition, for scheme operators such as Goodwin, the acquisition of the pool of management
fees info a trust account would divert resources away from aged care accommodation options
for residents. _ ' '
This problem may be avoided by exempting the operation of the capital improvement trust
account provisions in relation to loan-liceice agreements. "

28.

29.

and Regulatory Burdens

Apart from the more obvious costs of registration for retirement village scheme operators, the
Bill may cause significant increases in business costs. ,
Various provisions in the Bill attract large penalties (including for failure to provide certain

~ information to residents, even where the information has been previously provided, and even —

30.
31.
32.

33.

34,

when the enquiry is casual). Other than the cost impact the offence provisions themselves

may have on the industry, it is likely that the existence of the penalty provisions will be retied -
upon by insurance companies to charge higher premiums for director and officer insurance.
This may be negated by including a defence provision for the penalties in respect of failure to
provide infoxmation, such as where information has been previously provided or made
publicly available (perhaps through a public web site).

The penalty provisions themselves will also need to be reviewed to ensure they are not
excessive. _ : : '

Further, the Bill requires quantity surveyors’ reporis for the capital replacement reserve fund
and the maintenance reserve fund to be obiained prior to deciding any budgei, where for the
previous financial year $50,000 or more was collected in service charges for either fund.

-

This requirement is onerous as many maintenance decisions involve sums over $50,000 and

already involve an internal decision chain. The involvement of an additional cost at this point
(a quality surveyor report would typically cost $1,000 and may take some time to obtain) is
difficult to justify. The ceiling should be increased to apply to significant expenditure.
Thirdly, the Bill provides for dispute resolution by ACAT. Section 200 of the Bill requires -
the ACAT to refer the parties to a registered mediator (even where the dispute mightbe
resolved by low cost conferencing, or where one of the parties may be unlikely to atiend
mediation). Mandatory requirements such as this are likely to impose a high cost on the ACT
Government (the ACAT will be required to meet the cost of mediation, including failed
mediation) without foreseeable benefit and the requirement should be removed.

Retrospectivity

35.

Section 501 of the Bill provides that an existing contract is a residence contract under this Act
_ expressly giving the Bill retrospective effect. Asthe Bill will introduce new provisions into
existing contracts, it may have the effect of acquiring property otherwise than on just terms.
Removing the reirospectivity of the provisions completely may ameliorate this. -

Financial Implicaticuns

36.

The Bill ceeaies nevs functions for ORS and ACAT bk provides no source of funding fav the

new functions.

Tnieynal Consultation

37.

,/’\\\
. / AN
ORS hes been consulied about this proposal. 6 / .
. KA
UNMCLASSIEED . '
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External Consultation
38. Feedback on the Bill has been received ﬁom a numbes of organisations and LPB has, |

pariicularly, met with the ownes of Goodwin (a loan-licence scheme).

Benefits/Sensifivities
39. The RVRA strongly suppot the Bl]l Industry sirongly opposes the Blll

. Media Implications

Uag

40, Not relevant for this briefing.

Julie Field _ .
70552 Action Officer Stephanie White Phone 77207
14/3/2012 . , 7 [

AGREED/NOT AGREE

Simon Corbell My ;

Performance Assessment

l:l Satisfactory

: I::] Unsatisfactory . 6\4( N /e-ch-.. — Ao N \ L,Qs;
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