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Mr Simon Corbell       22 April 2010 
ACT Attorney-General 
GPO Box 1020 
Legislative Assembly 
Canberra ACT 2601 
Australia 
 
 
Dear Attorney-General, 
 

RE:  Response to the Review of Police Criminal Investigative Powers Discussion Paper 
 
We are pleased to present this submission to the ACT Department of Justice and Community Safety 
Review of Police Criminal Investigative Powers on behalf of the members of the Australian Federal 
Police Association (AFPA.)  
 
The AFPA represents the industrial, social and professional interests of Australian Federal Police (AFP) 
employees. As a long running representative of AFP sworn officers in the ACT we are well situated to 
advance an informative view on the potential areas of reform addressed in the Review Discussion 
Paper.  
 
A range of legislation has been introduced to the ACT over recent months that will significantly assist 
our members in carrying out their duties. The AFPA has been highly supportive of measures such as 
the Crimes (Assumed Identities) Bill 2009, the Crimes (Surveillance Devices) Bill 2009 and the Crimes 
(Controlled Operations) Act 2008 as well as a host of additional law enforcement legislation. These 
reforms have ensured that the ACT is a pro-active jurisdiction when it comes to fighting crime. 
However, as the Discussion Paper acknowledges, the job is never done, and there are significant 
improvements that are still to be made.  
 
The AFPA welcomes the central premise of the Discussion Paper, which is to streamline police 
criminal investigative powers into one Act. We have been advocating for such measures for many 
years and indeed, would like to see this as a first step toward wholesale harmonisation of all criminal 
offences in the ACT. Where the AFPA differs from the Department of Justice and Community Safety, is 
in the proposed separation from Commonwealth criminal legislation such as the Crimes Act 1914. This 
move would be antithetical to the AFPA’s long term stance in favour of aligning crime-related 
legislation across all Australian jurisdictions. 
 
Additional concern has been reflected in consultation with our members with regards to a number of 
the measures under consideration in the Review. In particular, strong objections have been raised 
against the potential move to ‘reasonable belief’ as the appropriate threshold for police powers such 
as arrest, stop and search and the issue of search warrants. It should be said that there are many 
important, positive proposals within the Discussion Paper and it is good to see these being addressed 
in such a comprehensive and forthright manner by the ACT Government. However, there appears to 
be an underlying trend away from effective and appropriate police powers, already enacted by the 
ACT Assembly and supported by the ACT Community, towards a potential dilution of the criminal 
legislation in favour of providing extensive rights to offenders beyond the norm applied within other 
States and Territories and in various international jurisdictions.  
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The following submission reflects the AFPA’s conviction that greater powers, not less, are necessary in 
order to adequately protect the ACT community. We acknowledge that the ACT is a human rights 
jurisdiction and that this status brings with it certain additional considerations in the formulation of 
criminal law. Nevertheless, we are concerned that some of the proposals that have been put forward 
would rob police of the confidence and initiative that is crucial to the safe conduct of their duties. It is 
an unfortunate reality that the ACT is over-represented in comparison to other Australian jurisdictions 
when it comes to the incidence of car theft, burglary, affray and other associated petty crimes. A 
balance needs to be struck between defending the rights of the offender and the rights of the victim 
and/or police. The Review of Police Criminal Investigative Powers offers a rare opportunity to get this 
balance right and with that in mind I put forward the AFPA’s submission for your consideration.         
 
 
 
Yours faithfully, 
 

 
Jon Hunt-Sharman 
National President 
Australian Federal Police Association 
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Review of Police Criminal 
Investigative Powers 

Question relating to the adoption of police powers and responsibilities legislation 
 
1. Should all of the relevant provisions relating to police criminal investigation 
powers be situated in a single piece of legislation? 
 
The AFPA supports the notion of streamlining relevant provisions relating to police 
criminal investigation powers into a single piece of legislation. We have been arguing 
in favour of such a move in the ACT for a number of years and are confident that it is 
in the interests of our members as well as the wider community. By collating these 
powers, the ACT Government will be taking steps to simplify the criminal justice 
system thus empowering police to more effectively carry out their duties and 
engendering greater public confidence. Indeed, the AFPA has in the past advocated 
in favour of bringing the majority of criminal offences under the coverage of a single 
Act as is already the case in a number of Australian jurisdictions.  
 
However, we limit our support to such instances where the unification of police 
powers is implemented in such a way as to preserve the operational and 
investigative framework that exists. The AFPA is concerned that such legislative 
upheaval could be taken as an opportunity to degrade appropriate police powers 
that are vital to maintaining law and order in the Territory. Bringing the relevant 
provisions relating to police criminal investigation powers into a single piece of 
legislation is a significant change in and of itself and should not be complicated by 
unnecessary reform.        
 
The AFPA believes that where harmonisation with federal legislation exists, it should 
be maintained to ensure a seamless and appropriate balance between the federal 
and ACT legislative frameworks. 
 
The AFPA strongly recommends the establishment of a joint Commonwealth/ACT 
drafting committee so that amendments are mirrored in Commonwealth and ACT 
legislation. This would also help ensure that agreement is reached between the ACT 
Attorney General and the Federal Attorney General for a fast-tracking process to 
exist to ensure that such amendments are enacted in a timely manner and with 
consistency to ensure harmonisation of legislation.  
 
Questions relating to the application and safeguards in the Crime Act 1914, Part 
1C 
 
2. Are the safeguards, protections and police powers relating to suspects in police 
custody in the Commonwealth Crimes Act 1914 (Cwlth) Part 1C, as currently 
expressed, consistent with the Territory’s obligations under the Human Rights Act 
2004? 
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The AFPA is satisfied that sufficient protections exist for suspects in police custody. 
There has been much attention given to the impact of recent counter-terrorism and 
national security-related amendments to the Crimes Act 1914 (Cwlth), particularly as 
it relates to the detention of suspects. Some have questioned the degree to which 
such measures are compliant with the ACT’s Human Rights Act 2004. We are 
confident that there are no substantive or theoretical issues with the safeguards that 
are in place and this has been vindicated through the smooth operation of these 
laws since they were passed in 2005? The AFP officers that operate within these laws 
are amongst the best-trained law enforcement professionals in the world and this 
has been reflected in the fair treatment that suspects have received while in police 
custody since the powers came into being.     
 
3. Should the ACT enact identical provisions to those in Part 1C or should the ACT 
develop its own laws for criminal investigation powers? 
 
The AFPA has been a long-time advocate in favour of harmonisation of police powers 
across all Australian jurisdictions. This has been particularly necessary in the ACT 
where AFP personnel are regularly required to move between ACT and Federal 
Operations. If the ACT were to develop its own laws for criminal investigation this 
would risk confusing those who work within the criminal justice system and 
undermining confidence in both police and the courts. It is possible that prosecution 
cases would be weakened due to confusion surrounding the operation of competing 
provisions as has occurred when state police officers have attempted to charge 
individuals under federal offences.  
 
The successful harmonisation of criminal investigative powers between the ACT and 
Commonwealth has been used by the AFPA as an argument for other jurisdictions to 
adopt similar measures. For the ACT to move away from such a model would be a 
step backwards in the national fight against criminal activity and organised crime.     
 
4. Do the protections contained in Part 1C as currently drafted require updating? 
 
There is no doubt that Part 1C requires modification and updating. As with most 
legislation, it is not perfect and will continue to be a source of debate and reform. 
The AFPA reiterates that this is already happening through proposed legislation such 
as the National Security Legislation Amendment Bill 2010 that has recently been 
looked at by the Commonwealth Senate Legal and Constitutional Affairs Legislation 
Committee. A comprehensive and vigorous review process is taking place in which 
important reforms, such as changes to the protections located in Part 1C, are already 
being discussed. 
 
In addition, feedback from ACT Policing indicates that further clarification is required 
over the definition of a person in custody. There is currently a high degree of 
confusion surrounding the distinction between persons under arrest and protected 
suspects.  
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The AFPA recommends that the ACT Government participate in the inquiry that is 
taking place in response to the aforementioned legislation and not enact separate 
amendments until the inquiry has made its recommendations. Ideally, the AFPA 
would like to see this as the model by which the ACT develops its criminal law. We 
believe that participating in the development of Commonwealth public policy will 
give the ACT a voice without compromising the benefits of harmonised legislation.   
 
5. Should the safeguards and protection provisions apply to summary offences 
in the same way as they apply to indictable offences? 
 
The AFPA is satisfied that the safeguard and protection provisions should apply to 
summary offences in the same way they apply to indictable offences. Part 1C is 
familiar to ACT Police, they operate effectively under the current regime and it, 
along with other legislated provisions and powers, has provided long-standing and 
sufficient protections.  
 
6. Should the Crimes Act 1900 (ACT), section 187 (2) which exempts road transport 
offences from Part 1C protections continue as is, be extended or be removed? 
 
A strict liability approach is adequate for basic offences such as road transport 
offences. Offenders have the right to challenge the infringement notice and when 
offenders are taken into custody for PCA matters they are treated fairly and are 
either released to be summonsed at a later date, into the custody of friends/family 
or into the custody of the watch house (they therefore come under the legislative 
safeguards in that instance) until sober enough to be released and without further 
harm to other road users. Road transport offences should remain exempt from Part 
1C and be extended to cover road side drug testing. 
 
Questions relating to the treatment of detainees under Part 1C 
 
7. Does the Crimes Act 1914 (Cwlth), section 23Q statement requiring that a person 
under arrest be treated with humanity and respect for human dignity adequately 
reflect the Territory’s human rights context? 
 
Yes, we believe so. 
 
8. Should an ACT equivalent to section 23Q refer specifically to the Human Rights 
Act 2004? 
 
No. The Act applies to all relevant legislation in the ACT so it is not necessary to 
specifically articulate it in this case. 
 
9. If the ACT were to adopt legislative safeguards and protections equivalent to 
those in Part 1C, should they apply to protected suspects in the same way that 
they apply to ‘arrested persons’? 
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The AFPA believes that the ACT should maintain the police powers articulated in Part 
1C and that these provisions are adequate in their present format.  
 
10. How should protected suspect be defined in the ACT? 
 
The AFPA believes that the definition of protected suspect provided at section 
23B (2) of the Crimes Act 1914 (Cwlth) appears sufficient but would require 
clarification for the purpose of harmonisation with ACT criminal and other 
legislation.  
 
11. Are the rights and interests of Aboriginal and Torres Strait Islander people or 
people with a disability adequately protected in current Part 1C protections? 
 
Yes. Allowances have already been made for Aboriginal and Torres Strait Islander 
people in Part 1C such as a decreased period of arrest and enhanced provisions 
throughout the investigation period. People with a disability are not treated 
differently according to the Part 1C provisions and the AFPA is not aware of any 
evidence that suggests that this should be amended. As a guiding principle, we wish 
to see individuals treated equally by the criminal justice system except in 
circumstances where clear necessity, supported by experience, exists as is the case 
with regards to Aboriginal and Torres Strait Islanders.     
 
12. Is there a category of people who are particularly vulnerable, for whom 
enhanced protections should apply? 
 
There is little doubt that there are certain categories of people who, for various 
reasons, can be classified as vulnerable during the criminal investigation process. 
Some of these, such as minors and Aboriginal and Torres Strait Islanders, already 
receive enhanced protections in order to protect their interests. The AFPA supports 
these measures and wishes to see them maintained. Nevertheless, such 
vulnerabilities need to be balanced with the equally valid principle of equality before 
the law. This principle demands that people be treated equally to the greatest extent 
possible in order to maintain the integrity of the justice system. With this in mind, 
the AFPA posits that the existing protections are sufficient and additional classes of 
vulnerable people should not be included unless clearly justifiable. 
 
Questions relating to investigation periods 
 
13. What is the maximum period of time that should be allowed to elapse during 
which police officers conduct investigations (the investigation period) before the 
detainee must be released from custody, released on police bail or brought before 
a magistrate? 
 
The AFP is one of the only law enforcement agencies in Australia where a four 
hour rule is imposed to limit the time that an arrested person can be detained for 
the purpose of interview in relation to an investigation. Section 23C of the Crimes 
Act 1914 (Cwlth) places this restriction on investigating officials investigating 
Commonwealth offences. Under section 23D the investigation period may be 
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extended for a period not exceeding eight hours and must not be extended more 
than once. Legislation in most other jurisdictions does not place this limitation 
on police services and law enforcement agencies. For example the Victorian 
Police have a ‘reasonable time’ rule with no specific time limits applying. 
 
The AFP operates within a dynamic and complex law enforcement environment 
involving transnational organised crime and other serious crime impacting on the 
Commonwealth. Operationally, the four hour rule has now become impractical when 
interviewing persons in relation to complex criminal activity, particularly in the areas 
of complex frauds, high tech crime and international drug importations. In the current 
AFP environment such interviews are routinely extended by the investigating officer 
through application for an ‘extension of the investigation period’.  
 
The AFPA asserts that the current restrictions under section 23C are obsolete 
and unnecessary. The AFPA makes this assertion based on the fact that under 
section 23F the investigating official must, before starting to question the person, 
caution the person that he or she does not have to say or do anything, but that 
anything the person does say or do may be used in evidence.  
 
Under section 23G the investigating official must also inform the person that he 
or she may communicate, or attempt to communicate, with a friend or relative to 
inform that person of his or her whereabouts; and communicate, or attempt to 
communicate, with a legal practitioner of the person’s choice and arrange, or 
attempt to arrange, for a legal practitioner of the person’s choice to be present 
during the questioning. The investigating official must defer the questioning for a 
reasonable time to allow the person to make, or attempt to make, the 
communication and, if the person has arranged for a legal practitioner to be 
present, to allow the legal practitioner to attend the questioning.  
 
Any person participating in an interview is clearly doing so voluntarily and often 
with legal counsel present. They can cease participation in the interview process 
at any time.  
 
It can be argued that the limitation of a four hour investigation period can 
directly conflict with the desires of the arrested person who may wish to 
continue to speaking voluntarily under criminal caution. It also creates 
unnecessary administrative processes, time delays and additional court and 
police costs, without providing any substantial benefit to the person being 
interviewed. 
 
ACT Policing has implicitly supported the AFPA’s stance on this issue by publicly 
stating that four hours is often not long enough to accomplish the initial 
investigative process. 
 
For the reasons listed above, the AFPA believes that the legislation should be 
reversed so that the initial investigation period is up to eight hours with the 
investigating official having the option to submit an application for an extension 
of the investigation period for a maximum of a further four hours. The net result 
is the same in that the maximum period that a person can be interviewed is still 
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twelve hours which is the current case under legislation. If the courts and society 
accept that a voluntary interview of twelve hours does not place undue stress or 
duress or fatigue on an individual, then surely an initial eight hour period is not 
overburdening for a person, particularly when they can in fact cease their 
participation at any time within that eight hours.  
 
That being said, the AFPA recommends that the ACT Government monitor the 
recommendations handed down by the Commonwealth Senate Committee in 
relation to this area of the law instead of enacting changes that are inconsistent 
with federal legislation. 
 
14. What should be the limit on the investigation period for any detained 
Aboriginal or Torres Strait Island person? 
 
The AFPA is satisfied with the provisions currently contained in section 23C (4) of 
Part 1C of the Crimes Act (Cwlth) 1914 in relation to the investigation period being 
half the normal investigation period of non-indigenous persons. However, as per the 
above response, the AFPA recommends a reversal of the extension arrangements 
allowing a maximum four hours at the initial period without extension.    
 
15. What should be the limit on the investigation period for any detained child or 
young person? 
 
The AFPA is satisfied with the provisions currently contained in section 23C (4) of 
Part 1C of the Crimes Act (Cwlth) 1914 in relation to the investigation period being 
half the normal investigation period for children and/or young people. Again, the 
AFPA recommends a reversal of the extension arrangements allowing a maximum 
four hours at the initial period without extension.    
 
16. What periods of time should be excluded from the calculation of the 
investigation period? 
 
The circumstances outlined in section 23C (7) of Part 1C of the Crimes Act 1914 
(Cwlth), including travel, intoxication, injury and sleep, have proved to be reasonable 
and adequate exclusions in calculating the investigation period. Forensic analysis 
time/delay should also be excluded from the calculation of the investigation period 
where it directly applies to evidence that may be obtained relating to a person in 
custody. 
 
17. How should extensions to the investigation period be granted? 
 
The AFPA is satisfied with the current provisions located at Section 23D of the Crimes 
Act 1914 (Cwlth) that outline how an extension of the investigation period may be 
granted.  
 
18. Who should be empowered to extend the investigation period? 
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The AFPA is satisfied with the current provisions located at Section 23D of the Crimes 
Act 1914 (Cwlth) that outline who is empowered to extend the investigation period. 
 
19. What should be the maximum period of extended time for an investigation 
period? 
 
As discussed above, the AFPA is in favour of a reverse whereby the initial 
investigation period is up to eight hours with the investigating official having the 
option to submit an application for an extension of the investigation period for a 
maximum of a further four hours. 
 
20. What mandatory criteria should be used in the assessment of applications for 
an extension of the investigation period? 
 
The AFPA is satisfied with the current provisions located at Section 23D of the Crimes 
Act 1914 (Cwlth) that dictate the mandatory criteria that should be used in assessing 
an application for an extension of the investigation period. 
 
Questions relating to police cautions 
 
21. Is the wording of the current caution provision in the Crimes Act 1914 (Cwlth), 
section 23F adequate? 
 
The phraseology of the current criminal caution creates an impression that it is best 
not to speak to police rather than cooperate with police investigations.  
 
The current criminal caution has the two fold negative effect of: 
1. ‘Stopping’ innocent people providing a legitimate explanation at the time and 
therefore ‘wasting’ police, DPP and court resources as the legitimate explanation has 
not been provided until the Court case; and  
2. Allowing a guilty person to fabricate an explanation at Court based on any 
perceived gaps in the evidence presented by the Prosecution.  
 
This issue has been identified in the United Kingdom leading to the development of a 
criminal caution that encourages innocent people to cooperate with investigators 
and that potentially negate false defences at court.  
 
The adoption of the UK criminal caution, with slight variation for the Australian 
context, would benefit police, DPP, courts, victims of crime and the community at 
large both in relation to reducing public expenditure and in establishing the truth in 
relation to criminal investigations.  
 
The UK criminal caution is as follows: 
  
'You do not have to say or do anything, but it may harm your defence if you do not 

mention, when questioned, something which you later rely on in court. Anything you do 

say or do may later be given in evidence'. 
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22. Should the audio recording provisions apply to less serious offences? 
 
Ideally, audio recording provisions should apply to all types of offences as a means of 
protection and clarification for both the person under arrest and the investigating 
officer/s. However, the reality is that it is not always practical or possible to conduct 
an audio recording due to a variety of factors such as background noise and faulty 
equipment.  
 
Moreover, an additional consideration is that when police start recording, and 
inform the person that they are doing so (as required) the suspect will not always 
speak on tape. In light of this, it should be legislated as adequate for police to make 
contemporaneous notes on cautions and other police powers with the caveat that 
the notes are countersigned by a team leader or equivalent. 
 
23. Should the audio recording provisions apply to all offences, including traffic 
offences? 
 
For the reasons provided directly above, the AFPA believes that it is not practical or 
realistic to apply the audio recording provisions to all offences. 
 
While officers working in Traffic routinely record their conversations, generally 
because of the number of traffic stops they do, it is not easy for general duties 
officers to make audio recordings at all times on account of the often challenging 
environment that they are required to operate in. 
 
24. Does the legislation adequately take into account the advances in technology? 
 
Obviously legislation has failed to keep pace with advances in technology and there 
is a need to update the relevant provisions to ensure that anomalies such as the 
current references to ‘tape recording’ are rectified in this age of digital recording 
devices. Moreover, there are very real issues relating to the location of any recording 
due to the advent of mobile technology. This is also neglected in current legislation. 
ACT Police are uniformly issued with digital hand-held recording devices and this 
needs to be reflected in our laws through urgent attention.    
 
25. How should the legislation be drafted such that it captures future technology? 
 
It remains a vexed issue as to how to best incorporate technological advances into 
the criminal investigative framework. There is no easy answer and a balance will 
need to be achieved that manages the use of digital and/or mobile recording devices 
while acknowledging the uncertainty and difficulties that face police as they conduct 
investigations away from the station. Regardless of what legislation is put in place, 
police will always be forced to rely on their judgement in the subjective environment 
of a call-out and/or ‘general duties.’ The AFPA believes that this is best dealt with 
through drafting measures that make reference to ‘reasonableness’ rather than firm 
principles that could leave doubt in the mind of an officer at a time when they need 
to be decisive in order to deal with potentially evolving and unpredictable events.  
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26. Should provisions relating to requirements to record cautions, admissions and 
other processes apply equally regardless of location? 
 
We believe that the current provisions are clear and effective with regard to the 
recording of cautions and admissions in the station environment. However, a 
distinction needs to be made between physical locations where the police can 
expect to carry out their duties without events intervening and those that are 
subject to a range of external stimuli. In such instances, the new provisions should 
refer to the judgement of the ‘reasonable law enforcement professional’ to 
determine the appropriateness of recording a caution and/or admission.  
 
27. When should it be mandatory for police officers to audio record a caution to a 
person and to audio record the person’s response to the caution? 
 
With the advent of mobile recording devices that can be attached to a police 
officer’s equipment this possibility is becoming ever more viable. Certainly the AFPA 
recognises the benefits for transparency and public confidence that would 
accompany mandatory recording of the caution. Nevertheless, unless all police are 
to be equipped with mounted recording devices that are constantly activated it will 
be onerous and impractical to dictate the recording of the caution in all situations. 
There will always be instances where, for a range of reasons such as an uncompliant 
or intoxicated individual, it is unfeasible for police to record the caution even if the 
means are available. The AFPA is satisfied that the current requirement of recording 
the caution ‘where applicable’ is the most viable option and strikes a balance 
between accountability and flexibility.    
 
28. Should provisions be modified to provide for more onerous requirements if the 
conversation takes place in a police station? 
 
No, the current requirements are appropriate and do not need to be more onerous. 
 
29. What role do work safety issues play in the requirement to record cautions, 
admissions and other processes? 
 
We estimate that significant occupational health and safety issues would arise in the 
event that mandatory recording of cautions was included in the ACT’s criminal 
investigative provisions. Moreover, overly detailed principles governing the 
‘practicability’ of recording cautions and admissions for general duty police officers 
will further undermine workplace safety by creating an unnecessary element of 
doubt in the minds of officers as they seek to carry out their duties in the highly 
complex and fluid environment that they are required to work. It may be that certain 
guidelines are necessary in order to assist the police in making the decision of 
whether or not to record their investigation although these should be suitably 
accommodating in giving ACT police the initiative to deal with an incident according 
to their own judgement of the situation ‘on the ground.’ 
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30. Should “not practicable” be clarified by setting out in the legislation some of 
the factors that a Court should take into account in instances where recording 
requirements have not been satisfied? 
 
This would be a highly beneficial reform. Such measures would give police 
confidence and clarity when investigating a potential offence that the Court will take 
into account the subjectivity that they face when making key decisions such as 
whether or not to record an admission. The factors that are outlined in such 
legislation should be broad, non-exhaustive and non-prescriptive in order to account 
for the range of circumstances and environments in which police are required to 
conduct investigations.   
 
31. Should legislation or Ministerial guidelines set out the circumstances in which it 
is not practicable to record a caution? 
 
Legislation would offer the most certainty to police in guiding the conduct of their 
duties.  
 
Questions relating to legal practitioners 
 
32. Should ACT legislation refer specifically to an ACT based Aboriginal legal 
services to ensure legal practitioners are familiar with ACT law? 
 
No, the current provisions are adequate and provide more flexibility with regard to 
contacting an Aboriginal legal aid organisation considering the Territory’s proximity 
to New South Wales. 
 
33. At what rank should a police officer be able to refuse access to a legal 
practitioner? 
 
Superintendent. The current laws have proved effective while maintaining 
appropriate safeguards. In addition, the size of the ACT would make it onerous to 
require a rank higher than Superintendent to refuse access to a legal practitioner as 
this is limited to the Chief Police Officer and his two deputies. 
 
34. Are the criteria that allow for a police superintendent to refuse access to a legal 
practitioner for a person in police custody appropriate? 
 
Yes. 
 
35. Where a decision-maker decides to refuse access to a legal practitioner, should 
legislation include a requirement for the reporting of the decision? 
 
The process is currently recorded and is accessible by the Courts. Additional 
legislation would be unnecessary.  
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36. Should the period of time allowed for a telephone response by a specific legal 
practitioner be limited in the legislation? 
 
Yes, feedback from ACT police indicates that 30 minutes is sufficient. 
 
37. How should the period of time allowed for a telephone response be treated by 
‘down-time’ provisions? 
 
It should be included in the ‘down-time’ provisions 
 
Questions relating to interview friends 
 
38. Should there be provisions that are specific to Aboriginal and Torres Strait 
Islander people in terms of the ‘investigation period’? 
 
The AFPA would prefer, where possible, that everyone is treated equally before the 
law. That being said, this is a policy decision for government.  
 
39. Are there other measures that should be included in legislation in order to 
safeguard the rights and interests of vulnerable groups of people? 
 
AFP Police officers are highly professional and will, at their discretion and holding the 
independent office of constable , take into account the rights and interests of 
vulnerable people. Legislation seems unnecessary as we are not aware of any 
complaints against AFP members in relation to the treatment of vulnerable groups 
or individuals. 
 
40. Are there groups of people whose rights to a lawyer or to other support during 
police questioning are not adequately protected? 
 
No. The legislation provides sufficient safeguards under Part 1C. 
 
Questions relating to the provision of information 
 
41. Should police be obligated to notify a person such as a next-of-kin when a 
person is arrested? 
 
No. Obliging police to notify the next-of-kin of an arrested person is an onerous 
requirement that may not even be desired to the detainee. Furthermore, it may 
prove difficult to contact an appropriate individual and the time required to do so 
could detract from the investigating officer’s core business of questioning the 
arrested person. The AFPA believes that current provisions governing the rights of a 
detained person are adequate and should not be interfered with.  
 
42. Should police be required to take proactive steps to seek consent from the 
arrested person to make contact with an appropriate person to tell them of the 
current whereabouts of the detained person? 
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No. Except in the cases outlined above, such as minors and people of Aboriginal or 
Torres Strait Islander descent, the onus should be on the arrested person to make 
contact, or seek to make contact, with an appropriate person to inform them of their 
whereabouts.  
 
43. When should attempts to contact an appropriate person occur during the 
period of arrest? 
 
As an independent officer of the Crown, this should be left to the investigating 
officer’s discretion and not prescribed by law.  
 
Question referring to interpreters and consular officials 
 
44. Are provisions relating to interpreters and consular officials adequate? 
 
The AFPA believes that provisions relating to interpreters and consular officials are 
adequate. Where issues arise, such as the lack of qualified and available interpreters, 
these issues should be addressed through funding and alternative policy initiatives as 
opposed to legislation. 
 
Questions relating to children and young people 
 
45. Should the application of provisions relating to children and young people in 
the Territory be simplified? 
 
Yes. 
 
46. How should provisions relating to children and young people in the Territory be 
simplified? 
 
The ability to form criminal intent is the key factor in determining how children and 
young people should be treated by the courts. Ideally, the AFPA would like to see 
less emphasis placed upon arbitrary age categories and more on the level of criminal 
intent able to be formed by a child or young person. This can be determined by a 
judge or magistrate through questioning and would substantially simplify the 
process. 
 
47. Should the relevant laws, as they apply to young people, reflect the principle 
that the more serious the offence the more comprehensive the protections for 
suspects? 
 
No. For the sake of simplicity, consistency and clarity, children or young people who 
are within the age categories dictated by legislation should be treated the same 
regardless of the offence they are suspected to have been involved in. Such an 
approach would create operational difficulties such as when the age or identity of a 
person cannot be substantiated or forged identification documents are produced. 



16 
 

 
Question relating to forensic procedures and Part 1C 
 
48. Should Part 1C apply to forensic procedures in the Territory? 
 
If the ACT is to draft legislation to replace Part 1C then the new Act should make 
reference to forensic procedures carried out according to the Crimes Act (Forensic 
Procedures) Act 2000. In the meantime, the AFPA is satisfied that the current 
provisions are working adequately despite the lack of a specific exclusion for forensic 
procedures conducted under the FP Act.  
 
49. Is there any reason why ‘down-time’ should not include the period during 
which a forensic procedure is being conducted under the Territory forensic 
procedures regime? 
 
No. We believe it should be included in ‘down-time.’ Again, any such amendment 
should be mirrored in Commonwealth legislation to ensure harmonisation and a 
seamless approach between the Commonwealth and the ACT.   
 
Questions relating to Preventative Action 
 
50. Do powers in the Crime Prevention Powers Act 1998 give police appropriate 
powers to prevent a breach of the peace? 
 
Yes. Move on powers and the Intoxicated Person (Care and Protection) Act as well as 
common law breach of peace principles provide a sufficient suite of tools to enable 
police to act to prevent a breach of the peace. 
 
51. Do the limits in the Crime Prevention Powers Act 1998, section 4(5), adequately 
protect a person’s right to freedom of peaceful assembly and association? 
 
Yes. 
 
52. Should police powers to prevent a breach of the peace be included in ACT 
legislation? 
 
No. As mentioned above, there are sufficient powers across common law breach 
of the peace, the Intoxicated Person Act, Move On Powers and the Public Order 
(Protection of Persons and Property) Act 1971 (Cth) to enable police to prevent a 
breach of the peace. 
 
Questions relating to the power of search and stop without warrant 
 
53. Is ‘reasonable suspicion’ or ‘reasonable belief’ the appropriate threshold for 
the police power of stop and search without warrant? 
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The AFPA believes strongly that the interests of ACT police and the broader 
community are served by maintaining ‘reasonable suspicion’ as the threshold for 
stop and search powers without a warrant. Legislating ‘reasonable belief’ would 
inevitably take the initiative from police officers and would be out of sync with the 
standards set in other jurisdictions. Stop and search powers are an important tool 
for police in taking pro-active steps to prevent crime and reasonable suspicion has 
operated as an effective test since the ACT achieved self-government in 1988. To 
change the threshold could potentially undermine the balance between the public 
interest and personal liberties that we believe has evolved in the ACT.    
 
Questions relating to use of animals by police 
 
54. Should the ACT legislate for the use of animals by police? 
 
Yes. While the ACT already contains provisions governing cruelty to animals, it is 
important that the unique contributions that animals make to policing in the ACT are 
reflected through specific provisions and enhanced penalties for actions taken 
against the well-being of these animals. 
 
55. Should the legislation be crafted in general terms (i.e. assistance in lawful 
execution of duties) or should it apply only in specific circumstances? 
 
The AFPA is in favour of general legislation for the use of police dogs and horses with 
specific provisions such as those which exist in the Northern Territory that make it an 
indictable offence to carry out an act that results in the injury or death of such 
animals. 
 
56. What specific circumstances, if any, should be legislated for? 
 
It is unnecessary and impractical to legislate for specific circumstances due to the 
evolving role that animals play in assisting police.  
 
57. Should the use of drug detection dogs be specifically legislated for? 
 
No. A general piece of legislation that allows for the use of police animals in 
conducting the full spectrum of police work would suffice.  
 
58. Should the use of horses for crowd control be specifically legislated for? 
 
No. (See comment above) 
 
59. Should harming or killing a police dog or horse be an aggravated offence that 
carries a period of imprisonment of greater than 2 years? 
 
Yes. A maximum period of five years imprisonment, as exists in the Northern 
Territory, would be appropriate. 
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Questions relating to search warrants 
 
60. Should the threshold for the issue of a search warrant be ‘reasonable suspicion’ 
or ‘reasonable belief’ that the search would facilitate a criminal investigation? 
 
The AFPA strongly agrees with ACT Policing that ‘reasonable suspicion’ remain the 
basis for conducting search warrants in the Territory. There exists a great deal of 
debate and conjecture surrounding the two standards and the AFPA believes with 
the greatest conviction that the current requirements are both reasonable and 
necessary to the safe and effective conduct of criminal investigations in the ACT.  
 
To require ‘reasonable belief’ that evidence of a crime will result from a search 
warrant would take the ACT away from the prevailing laws in all other Australian 
jurisdictions and risks creating the impression that the Territory is a ‘soft touch’ for 
would-be criminals. Moreover, police officers utilise the search warrant to assist in 
the investigating of offences and the identification of offenders. A level of proof of 
‘reasonable belief’ would significantly restrict police operations and make search 
warrants almost impossible to obtain, effectively removing this vital investigative 
process. 
 
There are a range of safeguards in place that protect the public from the 
inappropriate use of police search powers such as the issuing officer, who must be 
satisfied with the case that is made in favour of obtaining a search warrant as well as 
the strict rules relating to the provision of sworn supporting material to be contained 
in the affidavit. As the discussion paper states, “Different statutory regimes for the 
issue of search warrants have the real potential for creating unnecessary complexity 
for law enforcement.” To change the standard relating to search warrants would be 
in danger of doing exactly that.        
 
61. Should a mechanism for the oversight of the application and issue of search 
warrants, such as the mechanism in the Surveillance Devices Act 2004 (Cwlth), be 
included in the legislation? 
 
No. There is no evidence that oversight of the application and issue of search 
warrants is either practical or necessary. There is already an established system of 
checks and balances in place that begins at the time of the application and extends 
to the admissibility of evidence obtained via a search during a court trial. To create 
additional regulations would be an inefficient and costly exercise that would not 
result in any measurable benefit. There is strong evidence to show that the public 
have a high degree of confidence in police to conduct their duties diligently and fairly 
and this could only be compromised by creating extra bureaucratic procedures.  
 
62. Should the ACT Chief Police Officer be authorised under the Crimes 
(Surveillance Devices) Bill 2010 to allow the use of tracking devices without 
warrant for serious offences? 
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Yes. The AFPA is in full agreement with ACT Policing that this ability is a necessary aid 
in the fight against serious crime and that any requirement to obtain a warrant 
would be disproportionately onerous to the degree of intrusion on a person’s 
privacy.  
 
It appears that there is a jurisdictional consensus on this issue although there has 
been some debate as to who should be able to approve the use of tracking devices 
to aid a criminal investigation. The AFPA believes that the Chief Police Officer of ACT 
Policing is best placed to render such a decision as opposed to a judicial officer as 
recommended by some parties. The CPO is well-placed both in terms of their 
proximity to individual cases in the ACT and their seniority in the AFP hierarchy to 
ensure that such technology is used in an appropriate and effective manner.    
 
63. Should a magistrate be able to issue an ‘assistance order’ for search warrants 
involving computers or data storage devices? 
 
Yes.  
 
Questions relating to the power of arrest 
 
64. Is ‘reasonable suspicion’ or ‘reasonable belief’ the appropriate threshold for 
the police power of arrest? 
 
‘Reasonable suspicion’ is the appropriate threshold for arrest as reflected in current 
legislation. The current laws reflect a careful balance between protecting the 
individual from arbitrary arrest and granting police the powers to act on their 
judgement in order to protect the public interest. The merit of this balance is 
demonstrated through the prevalence of ‘reasonable suspicion’ as the standard for 
arrest across Australian States and Territories and relevant international 
jurisdictions.  
 
Those who would introduce ‘reasonable belief’ to carry out an arrest point to the 
inherent subjectivity of determining ‘suspicion’ to support their argument. The AFPA 
believes that current interpretations and procedures have accorded the term 
‘suspicion’ with clear meaning. It is not enough for a police officer to genuinely 
believe their suspicion is reasonable but rather, their actions will be tested by the 
court.  
 
Part of what makes for an effective police officer is an ability to read between lines 
and to accurately assess the subtleties and complexities of human behaviour and 
interaction. The law as it stands acknowledges the friction and uncertainty that 
accompanies an officer in the field and allows for this in its standard for arrest.  
 
The AFPA has already sought amendment of the Commonwealth Crimes Act in 
relation to arrest. 
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Contemporary federal crime legislation refers to reasonable grounds to suspect 
consistent with the vast majority of State and Territory legislation. In the following 
legislation arrest is based on reasonable grounds to suspect:-  
 
Crimes (Aviation) Act 1991 (Cth)  
Crimes (Internationally protected persons) Act 1976 (Cth)  
Migration Act 1958 (Cth)  
Crimes Act 1900 (ACT), section 212  
Police Offences Act 1935 (TAS)  
Misuse of Drugs Act 2001 (TAS)  
Summary Offences Act 1953 (SA), section 75  
Crimes Act 1900 (NSW), section 352  
Law Enforcement (Powers & Responsibilities) Act 2002 (NSW)  
Police Powers and Responsibilities Act 2000 (Qld)  
Crimes Act 1961 (NZ)      
 
Rather than confuse matters by introducing ‘reasonable belief’ in contradiction to 
the legislation listed above, the ACT should be seeking to eliminate the 
inconsistencies that arise in sections 3W; 3X; 3Y and 3Z of the Crimes Act 1914 (Cth) 
and section 210 of the Customs Act 1901 (Cth.) These provisions should be amended 
to reflect reasonable grounds to suspect, and the Criminal Code should articulate 
that for offences under the Code, grounds for arrest by a constable is based on 
reasonable grounds to suspect.  
 
65. Are the matters listed in the Crimes Act 1900, section 212 (1) (b) that guide 
whether a police officer should proceed by summons or arrest adequate? 
 
No. Section 212 (1) (b) of the Crimes Act 1900 does not make reference to the 
seriousness of the offence. The AFPA believes that certain crimes are of such a 
serious nature that they require immediate arrest even if none of the considerations 
listed in section 212 (1) (b) exist. This should be reflected through an addition to the 
legislation.   
 
Questions relating to arrest for domestic violence offences 
 
66. Should the threshold for the arrest of a person alleged to have committed a 
domestic violence offence include additional criteria? 
 
The AFPA is satisfied that the current law in relation to arrest for domestic violence 
offences is appropriate and does not require additional criteria. The law does not 
constitute ‘mandatory arrest’ but rather dictates that in cases where arrest is 
deemed appropriate that the interests of the victim be considered paramount by 
taking the arrestee into custody. The evidence suggests that this has been a highly 
effective reform that is implemented with due diligence and discretion. 
 
Questions relating to police powers of seizure 
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67. Are police powers of seizure adequate? 
 
Yes. 
 
68. Should legislation provide for compensation for property damages caused in 
the course of police entry and search for evidence relating to an offence? 
 
The AFPA is in favour of the introduction of a compensation scheme whereby the 
Territory covers reasonable costs associated with any damage caused in the conduct 
of entry and search by the police where no evidence is found and no charges are 
laid. 
 
69. Are provisions for the destruction of abandoned, illegal goods or hazardous 
goods adequate? 
 
No. There is a need for legislation similar to that already in place in NSW that allows 
for the safe disposal of hazardous materials if approved by an officer of or above the 
rank of Superintendent.  
 
Questions relating to crime scenes 
 
70. Should the ACT adopt crime scene provisions similar to those in New South 
Wales and Queensland? 
 
Yes. The introduction of crime scene provisions in the ACT is long overdue and it is 
pleasing to see that moves are already underway to rectify this gap in the law.  
 
Both the New South Wales and Queensland laws are effective and would be 
appropriate in the context of the ACT. However, it may be advisable to introduce 
legislation that differs from NSW insofar as it does not place a time limit on the 
holding of a crime scene during the investigation period. 
 
Questions relating to forensic procedures legislation 
 
71. Should the provisions in the Crimes Act 1900 and the Crimes (Forensic 
Procedures) Act 2000 that apply to the same forensic procedures be amended? 
 
Yes. 
 
72. Which of the three options (discussed at 8.3) relating to reform of the statutory 
framework for forensic procedures is preferable? 
 
The AFPA accepts that a duality exists between the forensic provisions located in the 
Crimes Act 1900 and the Crimes (Forensic Procedures) Act 2000 and is in favour of 
legislating to rectify the situation. Of the options presented in the Discussion Paper, 
Option 1 makes the most sense as it would amend the confusion and uncertainty 
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surrounding forensic procedures while dealing separately with the issues that 
pertain to forensic databases and the destruction of forensic material.  
 
73. Should it be necessary for police to obtain consent from a suspect, or the 
suspect’s guardian or parent, to conduct forensic procedures? 
 
The AFPA believes that the concept of consent should be withdrawn from any 
legislative scheme on the grounds that it creates confusion and uncertainty in the 
mind of the suspect or serious offender as to their rights with regard to the 
collection of forensic material. Unfortunately, by requesting consent, the impression 
is given that a choice exists when this is not in fact the case. That the law allows 
police to take forensic samples of suspects or serious offenders, using reasonable 
force if necessary, is an acknowledgement of the importance of such processes in 
protecting the public interest via effective investigative techniques. As long as this 
imperative remains, it is superfluous and indeed harmful for officers to request 
consent in the sense that the suspect may well become less compliant due to a 
misplaced sense of injustice.  
 
While the current system may be seen to provide the individual with a chance to 
cooperate, the AFPA does not believe that the likelihood of conflict is significantly 
decreased. Rather, mitigating against conflict is more likely to occur through clear, 
firm and fair instructions from the officer outside of any legal regulation. 
 
74. Should the police be permitted to enter premises and arrest a serious offender 
in order to facilitate the carrying out of forensic procedures? 
 
Yes. There is a clear anomaly in the law whereby a court order can be obtained by 
police giving them the right of entry and power of arrest in order to conduct an 
intimate forensic procedure on a serious offender while they cannot carry out the 
same action when it relates to a non-intimate procedure.  
 
The offender’s rights are protected, and should continue to be protected, the 
requirement to obtain either a court or police order in order to carry out a forensic 
procedure in which the direction must satisfy the test of being ‘justified in all the 
circumstances.’ Above and beyond this it is the public interest that must be held 
paramount and this would be achieved through the insertion of provisions that 
enable either the court or police to attach a power of entry and arrest to an order. 
 
75. How should the drafting inconsistencies identified in paragraph 8.2.4 be 
rectified? 
 
Without focussing on the specific wording of any future legislation, the AFPA 
believes that all references to consent or permission should be removed in 
recognition of the coercive  powers that are retained by police with regard to the 
carrying out of forensic procedures on serious offenders. Once this inconsistency is 
clarified then it should be possible to clarify the intention of the relevant provisions 
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with some minor additional drafting amendments such as linking section 77(1) with 
the offence outlined in 78(3) as well as clarifying the intent of 78(3).  
 
76. In relation to the carrying out of forensic procedures by police on serious 
offenders, is the current test of ‘justified in all the circumstances’ appropriate? 
 
While the AFPA believes that the current test of ‘justified in all the circumstances’ is 
appropriate and should remain, we accept that the concept would be aided by the 
implementation of statutory guidance as to the factors that should be considered 
when contemplating whether the test has been satisfied. Such factors would serve 
to link the test more clearly to the rationale that supported the creation of the test 
in the Crimes (Forensic Procedures) Bill 2000. 
 
However, it is important that the provisions are not narrowed to provide sole 
coverage of those convicted for serious sexual and violent offences. The recidivist 
tendencies alluded to in the explanatory statement of the Bill extend beyond those 
individuals that are identified as having committed a serious sexual or violent 
offence. Thus, it is in the interests of public safety to allow police to carry out 
forensic procedures on all classes of serious offender.  
 
77. Should the provisions relating to people volunteering for forensic procedure be 
reviewed? 
 
The AFPA believes that the provisions relating to volunteers are sufficient.  The data 
cited in relation to the ratio of Volunteer Limited (580) versus Volunteer Unlimited 
(18,000) samples on the NCIDD are misleading on two counts; firstly, the figures are 
skewed by the eccentric categories of sample types that exist in the NT Legislation, 
secondly, people do not enter Volunteer Limited on NCIDD as typically the 
"limitation" is that the sample only be used for the specific case under question.  
Under that circumstance there is no value in adding the sample to NCIDD.  In 
practice, volunteer samples are treated as Limited Purpose samples and therefore a 
presumption in favour of this (as suggested) would be of little consequence. 
 
Further, it is currently not possible to take reference fingerprint material from a 
burglary for elimination purposes without a full forensic procedure. This causes 
a large amount of irrelevant data being placed on the national automated 
fingerprint system (NAFIS). If a clause in the Crimes (Forensic Procedures) Act 
2000 was added to allow forensic members to take limited purpose fingerprint 
material from a volunteer at the scene of a burglary, under the condition that 
fingerprint material would never be placed on the database, the clean up rate for 
fingerprints taken at scenes would greatly increase. 
 
78. Should Crimes (Forensic Procedures) Act 2000, section 84 be expanded to 
encompass all offences as opposed to only serious offences? 
 
Yes. The AFPA believes that there needs to be important reform in this area. The 
obtaining of DNA should be no different to the taking of a fingerprint for identifying 
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purposes. Any person charged with a criminal offence should be required to provide 
a DNA sample at the same time as a fingerprint sample is taken. Many prior offences 
are resolved though fingerprint matching of other crime scenes, once a person is 
charged and fingerprints obtained. DNA is an even more exciting tool in the fight 
against crime. The clear up rate of ‘cold cases’ would be significantly enhanced if 
DNA matching of other crime scenes was available through the compulsory taking of 
DNA sample from persons charged with an offence.  The AFPA accepts that if the 
person is not convicted of the original offence, or indeed other offences identified as 
a result of the DNA sample, that it would be appropriate to destroy the sample and 
record, thereby remaining consistent with current legislation. This should allay any 
civil liberty concerns. 
 
The AFPA strongly recommends that even if there is no expansion of section 84 to 
include all offences, that as a minimum the above reform be introduced for serious 
offences. 
 
79. Should the court’s powers to authorise retention of forensic materials 
following the withdrawal of a volunteer’s consent be broadened in respect of all or 
specific categories of offence? 
 
Yes. 
 
80. Are the provisions relating to the destruction of forensic materials and the 
retention of identifying information satisfactory? 
 
Yes. The amended provisions (2008) have improved the situation regarding 
destruction requirements. 
 
81. Should the “same sex” requirements be amended to increase the 
circumstances in which a person carrying out or helping carry out a forensic 
procedure is subject to the “if practicable” proviso? 
 
Yes. The current requirements are not always practicable as investigation and 
forensic teams can be solely made up of members of the opposite sex. In particular, 
Crime Scenes ACT Forensic Operations is predominantly staffed by females and 
therefore it is not always possible to have a member of the same sex on shift. It is 
suggested that “if practicable” is added to the act for non-intimate procedures.  
 
82. Should police be permitted to use photo-board identification if they are unable 
to identify sufficient participants for an identification parade? 
 
Yes. The current arrangements are difficult to organise and constitute a drain on 
police time and resources. The implementation of photo-board identification would 
reduce costs for the ACT Government and enable access to national electronic 
photo-board images.  
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Police Investigative Powers Review 
Legislation and Policy Branch 
Department of Justice and Community Safety 
JACS.policepowers@act.gov.au 
 
Dear Sir/Madam 
 
Thank you for the opportunity to comment on the ‘Review of Police Criminal Investigative 
Powers’ Discussion Paper. Attached is our submission to the Review. We appreciate the 
opportunity for our officer Sean Costello to sit on the Review Steering Committee, and we 
look forward to the report of the Review. 
 
As the Discussion Paper suggests, there are many issues relating to the work of the 
Commission raised in the Review, particularly in relation to human rights, discrimination, 
children and young people and people with disability. In the time available, the Commission 
has not had the opportunity to research and comment on every issue in detail. 
 
Despite our involvement over many months on this Committee, researching and drafting 
our submission has required significant resources. The Commission is concerned that the 
complex and detailed issues dealt with in the Discussion Paper mean it was probably not 
accessible to all members of the community, particularly children and young people and 
those with a disability. As we suggested through the Committee, we consider that more 
targeted consultation is necessary to reach these vulnerable groups.  
 
In drafting our response, the complexity of relevant police powers has become even more 
apparent, and it has not been possible, in the time available to provide a detailed human 
rights analysis of each question. With these issues in mind, our overall recommendation is 
that any implementation be staged so that a comprehensive analysis of these changes can 
be considered by all sections of the community. We make this recommendation despite our 
desire that police powers and human rights responsibilities be located solely in new 
Territory legislation, so they can be subjected to a full human rights analysis, including full 
reasons in the Attorney-General’s Compatibility Statement. However, such an analysis may 
not be possible if all the issues dealt with in the Discussion Paper were to be enacted in to 
Territory law at once. At a minimum, any legislation enacted arising from this Review should 
be required to be reviewed after an appropriate period, for example two years. We also 
suggest that all submissions be made publicly available via the Department’s website to 
allow the community to consider the range of perspectives and issues raised.  
 
Yours sincerely 

 
 

Dr Helen Watchirs 
Human Rights & Discrimination Commissioner 

A/g Disability & Community Services Commissioner 

 Alasdair Roy 
Children & Young People 
Commissioner  
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1. The ACT Human Rights Commission 
The ACT Human Rights Commission was established by the Human Rights Commission Act 
2005 in November 2006, amalgamating the former Human Rights Office and Community 
and Health Services Complaints Commission and incorporating substantive new functions 
relating to children and young people.1 The Commission currently consists of the three 
Commissioners of equal status: the Human Rights and Discrimination Commissioner; Health 
Services and Disability and Community Services Commissioner; and the Children and Young 
People Commissioner.  The issues raised in the Discussion Paper are relevant to the work 
and focus of all Commissioners, who are each informed by a human rights framework under 
the Human Rights Act 2004 (ACT) (HR Act). In this submission we focus on the human rights 
implications of police criminal investigative powers, and also consider some of the particular 
implications of these powers for children and young people and people with a disability. 
 

2. Police Powers and Human Rights  
The police powers which are the subject of this Review directly engage a number of human 
rights protected under the HR Act. These include explicit rights in criminal proceedings 
relevant to police powers summarised below: 
 

 s.18(3) and s.22(2)(a): Those arrested told promptly about charges against them, in a 
language they understand. 

 s.18(4): Anyone arrested or detained must be brought promptly before a judicial 
officer. 

 s.18(6) Anyone arrested or detained is entitled to apply to a court to determine 
lawfulness of detention. 

 s.19(1) Anyone deprived of liberty must be treated with humanity and respect 

 s.20 and s.22(3) – rights of children in the criminal process. 

 s.22(2)(d) right to be told about the right to legal assistance. 

 s.22(i) right against self-incrimination. 
 
Police powers may also engage other human rights, for example, the right to equality (s.8), 
right to privacy (s.12) and the rights of children and families (s.11). As the Discussion Paper 
suggests, section 28(1) of the HR Act provides that human rights may be subject to 
‘reasonable limits sets by Territory laws that can be demonstrably justified in a free and 
democratic society’. This section gives statutory effect to the concept of proportionality 
recognised in international human rights law. 
 
Section 28(2) requires that in deciding whether a limit is reasonable under s.28(1), all 
relevant factors must be considered, including: 
 (a) the nature of the right affected;  
 (b) the importance of the purpose of the limitation;  
 (c) the nature and extent of the limitation;  
 (d) the relationship between the limitation and its purpose; and 
 (e) any less restrictive means reasonably available to achieve the purpose. 

                                                 
1 Although the Human Rights Commission Act 2005 created the role of the Disability and Community Services 
Commissioner, the disability services functions continued the functions of the Community and Health Services 
Complaints Commission. The complaints handling role of the Disability and Community Services with respect 
to community services has not yet been operationalised in legislation. 
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We note the guidance regarding methodology for the application of s.28 provided by 
Besanko J in R v Fearnside2 as suggested in the Discussion Paper. That is: 
 

(1) consider whether the legislation “enlivens” a human right; 
 
(2) if, but only if, the answer to the first question is yes, it is necessary to consider 
whether the legislation contains a limitation which is reasonable within s.28; 
 
(3) if, but only if, the answer to the first question is yes and the answer to the second 
question is no, it is necessary to consider whether the legislation is able to be 
interpreted in a way that is compatible with human rights.3 

 
However, please note that in this submission, the Commission has not had the time or 
resources to undertake a comprehensive analysis of proportionality in relation to each of 
the issues raised in the Discussion Paper. In general we have sought to identify human rights 
engaged and to consider, where possible, how other relevant human rights jurisdictions 
have dealt with such issues in a proportionate manner, most notably the United Kingdom, 
Canada and New Zealand. We would welcome the opportunity to provide more detailed 
comments on specific issues where amendments are proposed as a result of this Review. 
 
Ultimately, where it is proposed to amend or re-enact a legislative power which will limit 
human rights under s.28, the onus is on those seeking to limit rights to establish that the 
limitation is proportionate.  
 

3. Issues not directly raised in the Discussion Paper 
 
The Commission would like to raise the following four issues not directly dealt with in the 
Discussion Paper.  
 

(a) Use of Force 
We understand that police use of force is generally dealt with at common law, although 
some matters have been codified under the Crimes Act 1900. Generally, this requires police 
to use such reasonable force and assistance as is necessary, in a range of situations including 
preventing suicide (s.18), preventing ill-treatment of a child (s.39), executing a warrant to 
enter premises to prevent injury (s.189), seize a firearm (s.191), executing a warrant (s.196), 
power to enter premises to arrest offender (s.220), executing a search warrant (s.256). 
 
Section 221 for example states: 
 
‘A person shall not, in the course of arresting another person for an offence, use more force, 
or subject the other person to greater indignity, than is necessary and reasonable to make 
the arrest or to prevent the escape of the other person after the arrest.’ 
 

                                                 
2 [2009] ACTCA 3 (24 February 2009) 
3
 R v Fearnside, para. 93. 
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Little detail is provided in these sections as to what ‘reasonable force’ will entail. The 
exception is s.210, which in permitting reasonable use of force in relation to stopping, 
searching and detaining conveyances, does provide more detail: 
 

‘In exercising a power under section 209 in relation to a conveyance, a police 
officer— 

 (a) may use the assistance that is necessary; and 
 (b) shall search the conveyance in a public place or in some other place where 
  members of the public have ready access; and 
 (c) shall not detain the conveyance for longer than is necessary and reasonable 
  to search it and any container found in or on the conveyance; and 
 (d) may use the force that is necessary and reasonable in the circumstances, but 
  shall not damage the conveyance or any container found in or on the  
  conveyance by forcing open a part of  the conveyance or container unless— 

 (i) any person apparently in charge of the conveyance has been given a 
  reasonable opportunity to open that part or container; or 
 (ii) it is not possible to give any such person that opportunity.’  

 
Use of force generally may be permitted by other laws.  In a number of situations, the 
Mental Health (Treatment and Care) 1994 allows police to use ‘force and assistance that is 
necessary and reasonable’. Other Acts which give police such power to use ‘reasonable 
force’ or ‘such reasonable force and assistance as is necessary’ include the Public Health Act 
1997 and Children and Young People Act 2008.  
 
Apart from these general statements, it does not appear that ACT legislation expressly deals 
with the use of particular weapons such as firearms, capsicum spray (OC Spray), TASERs or 
other new weapons by the AFP. These matters are generally dealt with in Federal AFP 
policies and guidelines.  
 
While the guidelines governing the use of traditional weapons may be well understood, 
there has been controversy surrounding the use of new weapons by police.  Issues have 
previously been raised in the ACT, particularly in relation to the use of Capsicum Spray in the 
City Watch House4. The NSW Ombudsman in 2008 recommended TASERs stop being rolled 
out for another 2 years.   The use of TASERs was also linked to a death in Queensland.  
Recently, there has been concerns  of WA police using TASERs on each other, and in 
Melbourne there was a report in the media of a dog being TASERed. The Commission is also 
aware of the allegation of a young man with a disability being subject to a TASER as his 
disability was misinterpreted as resisting arrest.  
 
In 2005, the ACT Legislative Assembly Standing Committee on Legal Affairs completed a 
report on ‘Police Powers of Crowd Control’, which made a range of recommendations. The 
Committee noted: 
 
‘There is a dearth of written material in the public domain in Australia generally on the 
exercise of police powers in crowd control situations. It is also difficult to precisely 

                                                 
4 R v Fearnside [2009] ACTCA 3. 
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state the full extent of police powers, given the disparate origins and legal authority from 
which powers are derived.’ 
 
Similarly, Bronitt and Williams have suggested: 
 
‘The list of measures available to prevent a breach of the peace is not closed…within this 
broad and open‐ended framework, the only limit upon the further development of preventive 
measures is the ingenuity and imagination of the police and the judicial acceptance that the 
steps taken are ʺreasonableʺ in the circumstances.’5 
 
The LA Assembly Committee Report suggested that in the ACT, use of force is governed by 
Commissioners Order 3, AFP Commissioners Order on the Use of Force (CO3). 
Commissioners Order 3 apparently provides guidelines for the use of force by AFP officers in 
the execution of their duty. The Report made several key recommendations, including that: 
 

 The AFP prepares a version of Commissioner's Order 3 for release to the public. 

 The AFP reports in detail on use of force in its annual report, including action taken  
on inappropriate instances of use of force. 

 TASERs are deployed by tactical response group members only and should not be 
generally deployed by ACT policing as standard issue gear. 

 
The Commission is unaware of the status of these recommendations, but would suggest in 
light of recent concerns regarding TASERs that they remain valid.  
 
In addition to CO3, the Report suggests that the AFP produces a specific guide for officers on 
the use of OC spray. Use of OC Spray has been controversial internationally, primarily 
because of the potential impact of OC spray on health, particularly for certain vulnerable 
populations.   
 
It is unclear if greater detail on what constitutes reasonable use of force in legislation would 
assist public confidence in the use of new weapons, but certainly there is room for greater 
transparency to allow the proportionality of limits on human rights resulting from such force 
to be assessed.  We question whether the AFP could make some of their policies publicly 
available so that greater scrutiny could be applied to when and how certain uses of force are 
made.  
 

(b) Road Traffic Offences 
The Commission has concerns with the recently passed amendments to the Road Traffic 
(Alcohol and Drugs) Act 1977 concerning roadside random drug testing. A copy of our advice 
to the Chief Minister on that Bill is attached. 
 
In addition, we note that currently the Part 1C protections do not apply to road traffic 
offences. With the increased detention of motorists under the drug testing amendments, 
under which drivers may now be detained for up to 2 hours for both alcohol and drug 
related blood testing, we submit that consideration be given about how Part 1C protections 
                                                 
5 Simon Bronitt and George Williams, ‘Political Freedom as an Outlaw: Republican Theory And Political 
Protest’ (1996) 18(2) Adelaide Law Review 289-33 
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should apply during this detention. We understand that the police have concerns about any 
delays between a positive breath/fluid test and subsequent blood test while a legal 
practitioner or other person is contacted. In this context (and as discussed below in relation 
to forensic procedures) consideration may need to be given to the adequacy and availability 
of free legal advice services, including telephone advice. In particular, a person under 18 
years of age having access to legal advice and the support of a parent or guardian before 
consenting to a blood test is particularly important.  
 
The Commission is also concerned at the existing construction of s.5 of the Road Transport 
(Safety and Traffic Management) Act 1999, which allows for police to seize, impound and 
forfeit vehicles for certain offences. It appears s.5 was part of the original Act and has not 
been amended since 2002, thus it has not been subject to a compatibility analysis under the 
HR Act.  

 
The offences concerned are street racing, speed trials, burnouts and menacing driving. The 
Act empowers the Police to seize a vehicle within 10 days of a relevant offence. The vehicle 
must be stored in a holding yard while the informant has 28 days to swear a summons. The 
vehicle is retained by the police whilst the matter goes through the courts. 
 
A similar power was suggested in a previous Government Discussion Paper on the Road 
Transport (Alcohol and Drugs Act) 1977. The Commission opposed the increase of police 
powers to immediately impound vehicles in drug driving matters. We identified that such 
provisions would effectively remove the presumption of innocence and breach the 
individual’s right to a fair trial.   

 
‘The Commissions’ concern with respect to the right of any officer to impound a vehicle is the 
potential for this to negatively and unintentionally impact on the offenders’ family and other 
persons who could drive the vehicle for the family’s benefit. The Commission recognises that 
a car is often one of the most valuable assets owned by an individual, is relied upon as a 
means of transport to and from work and may be subject to credit or loan agreements. The 
negative financial impact on the individual and their family may be far reaching and 
disproportionately debilitating. The Commission also recognises that access to a vehicle, as a 
means of transport is generally important for vulnerable persons such as children, people 
with a disability and the elderly.  

 
The Commission understands that the Courts and police still have powers to make orders, on 
conviction or by way of bails conditions, that restrict the individual’s ability to drive to not 
endanger the public. The Commission considers this to be an appropriate way to tailor 
restrictions.  

 
This power may also raise issues of the rights to equality before the law (s.8), and the rights 
of children (s.11) given that list of offences seems to target young offenders. 
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(c) Watchhouse Review 
 
The ACT Ombudsman released its review of the police Watchhouse in June 2007 which 
found particular issues for those with disabilities and children and young people.  The report 
found that: 

 
‘The Watchhouse capacity to cater for detainees with physical disabilities is limited. 
Detainees with mobility problems can enter the Watchhouse by either the lift from the City 
Station to the lower ground floor or by police vehicle through the sally port…cells are not 
fitted with handrails to assist disabled persons accessing toilets, hand basis or bubblers…it is 
not clear how a detainee with every limited mobility who had to be accommodated in one of 
the other [non-padded cells] would be able to summon assistance….There appears to be 
equally limited provision for detainees with physical disabilities such as hearing or sight 
impairment.  
 
The Report also found issues with the treatment of children and young people: 

 
‘The Watchhouse has not been designed as a juvenile custodial facility although detainees 
under the age of 18 are often taken there in the first instance, pending charging and transfer 
to Quamby Youth Detention Centre.’ 
 
We question whether these issues have yet been adequately addressed. 
 

(d) Intoxicated Persons Powers 
The Commonwealth Ombudsman’s report ‘Australian Federal Police: Use of Powers under 
the Intoxicated People (Care and Protection) Act 1994’ raised a number of issues relating to 
police powers to detain intoxicated people. We note under s.4 of the Intoxicated Persons 
(Care and Protection) Act 1994 (IPCPA) an officer may detain a person who is intoxicated in 
certain circumstances. A key recommendation of the Ombudsman’s report was that ‘AFP 
training material on the IPCP Act should be revised to emphasise the care and protection aim 
of the Act and distinguish powers under those provisions clearly from street offences.’ The 
Ombudsman was concerned that these powers were used to curb anti-social behaviour 
rather than for care and protection.  
 
Section 4(3) provides that after a person is no longer intoxicated or has been in detention 
for 8 hours, that person should be released.  The Ombudsman also raised concerns of rolling 
detention in the Watch House Manual, recommending: 
 
‘The AFP should amend the Watchhouse Manual to remove any reference to consideration 
by police of rolling detentions of periods of eight hours.’ 
 
This referred to the use of s.4 to hold a person for 8 hours, release them, and then re-arrest 
and detain again. These concerns raise issues under the right to liberty (s.18). Whilst not 
covered in the Discussion Paper, we continue to have concerns about these issues.  
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The Ombudsman also made recommendations about better information being available to 
officers on referring intoxicated people to the sobering-up shelter run by Centacare, as an 
alternative to police detention.  
 

4. Response to Discussion Paper Questions 
 
Questions relating to the adoption of police powers and responsibilities legislation 
1. Should all of the relevant provisions relating to police criminal investigation powers be 
situated in a single piece of legislation? 
 
The Commission agrees in principle, that for the sake of simplicity, and to ensure all police 
powers of criminal investigation are assessed for human rights compliance, police powers of 
this sort should be situated in a single piece of legislation, as far as possible.  
 
Questions relating to the application and safeguards in the Crime Act 1914, Part 1C 
2. Are the safeguards, protections and police powers relating to suspects in police custody in 
the Commonwealth Crimes Act 1914 (Cwlth) Part 1C, as currently expressed, consistent with 
the Territory’s obligations under the Human Rights Act 2004? 
 
This question is complex and underpins the comments in the remainder of our submission 
on the specific issues raised. Whether Part 1C and police powers elsewhere satisfy these 
requirements is a question that can essentially only be answered through an analysis of 
each issue, and in the case of police powers, will raise questions of the proportionality of 
any limitation. As noted above, human rights jurisprudence clearly establishes the onus is on 
those seeking to limit rights to demonstrate that the limitation is proportionate.  
 
3. Should the ACT enact identical provisions to those in Part 1C or should the ACT develop its 
own laws for criminal investigation powers? 
 
Further to our point above, we submit that the ACT should develop its own laws for criminal 
investigation powers. To fail to do so would undermine the intention and effectiveness of 
the ACT having a HR Act.  
 
4. Do the protections contained in Part 1C as currently drafted require updating? 
 
We consider that these protections do require updating, and examine these issues in our 
responses to the specific questions below. As already noted, we believe there are other 
areas such as use of force, road traffic provisions, the Watchhouse and powers relating to 
intoxicated persons that also require consideration and amendment.  
 
5. Should the safeguards and protection provisions apply to summary offences in the same 
way as they apply to indictable offences? 
 
We note that s.182 of the Crimes Act 1900 states that Part 1C is to apply to summary 
offences in the same way as it applies to indictable offences in the Territory. The Discussion 
Paper questions if this should continue, but offers no rationale for why such a change should 
take place, and what protections would replace Part 1C for summary offences. Some of the 
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protections contained in Part 1C are consistent with rights under the HR Act. For example, 
s.18 of the HR Act includes a range of rights in criminal proceedings (as set out above), 
including that a person who is arrested must be told promptly of the reason for their arrest, 
and be brought promptly before a judge or magistrate when detained. Similarly, s.22 
provides further relevant rights that police powers engage such as the right to privacy (s.12), 
freedom of association (s.15) and right to liberty and security of the person (s.18). Sections 
11 and 20 also give special protection to children.  
 
These rights apply to both summary and indictable offences. In relation to rights under the 
International Covenant on Civil and Political Rights (ICCPR), generally questions of the 
application of such rights turn on whether the legislation concerned is criminal in nature, 
rather than whether or not the offence is indictable. For example, The European Court of 
Human Rights in Engel v Netherlands6 suggested a proceeding would be criminal if it 
satisfied three tests, which have been further elaborated on in later judgements:  
 

(a) It was classified as criminal by the domestic law; 
(b) The nature of the offence, taking into account that the proceedings are instituted by 

a public body with statutory powers of enforcement and whether there is a punitive 
or deterrent element to the process; and 

(c) The severity of the potential penalty including deprivation of liberty or significant 
financial penalties.  

 
Similarly, in Ozturk v Germany7 the European Court found a decriminalised road offence, in 
which the power to impose a fine had been transferred to the administrative authorities, 
was still criminal in nature. In subsequent cases involving road traffic offences, similar 
decisions have been made, including a case in which the Court found that the mere threat of 
the loss of a drivers licence was sufficient to render an offence criminal in nature.8 
 
In contrast, the European Court did find in a more recent case Escoubet v Belgium9 that a 
procedure which allowed for an automatic 15 day suspension of a driving licence following a 
car accident in which the respondent was suspected of being drunk, was not criminal in 
nature and therefore not within the ambit of Article 6 of the European Convention 
(equivalent to sections 21 and 22 of the HR Act). This was because the measure was 
preventative, there was no investigation, no finding of guilt and the impact of the penalty 
was limited in scope and time and not substantial.  
 
These cases make clear that the extent of punishment or sanction is only one factor in 
determining whether a matter is criminal for the purposes of international human rights 
protection. Certainly, any offence carrying a punishment of imprisonment would on its face 
satisfy the test of Engel v Netherlands. On this basis, and mindful that the onus sits with 
those seeking to limit rights, we are not aware of any clear argument as to why Part 1C 
should not continue to apply to summary offences.  
 

                                                 
6 (1976) 1 EHRR 647. 
7 (1984) 6 EHRR 409. 
8 Malige v France (1999) 28 EHRR 578. 
9 (2001) 31 EHRR 46. 
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6. Should the Crimes Act 1900 (ACT), section 187(2) which exempts road transport offences 
from Part 1C protections continue as is, be extended or be removed? 
 
As detailed above, the protections for those in the criminal justice system contained in the 
ICCPR  generally turn on whether the legislation in question is criminal in nature, not the 
particular nature of the offence.  
 
The Discussion Paper does suggest that by virtue of s.187(2) Part 1C will not apply to road 
traffic offences under the Road Traffic (Alcohol and Drugs) Act 1977 or the Road Transport 
(General) Act 1999 where a police officer intends to take no further action or intends to 
serve an infringement notice for the offence. The Commission has no issue with Part 1C not 
applying where a police officer intends to take no further action, most particularly as it is 
unclear to what extend Part 1C would apply. However, the Commission is concerned about 
Part 1C not applying to other offences under these laws, particularly in relation to offences 
under the Road Traffic (Alcohol and Drugs) Act 1977. The Commission is aware that this Act 
does include some overlap with Part 1C. For example, in relation to police detention 
powers, under s.15(4) a person can only be taken into custody to give blood for a period of 
up to two hours.  
 
Nonetheless, we are concerned about whether there are gaps in protection or confusion 
caused by offences under the Road Traffic (Alcohol and Drugs) Act 1977 not being subject to 
Part 1C. Consistent with our submission that all police powers be centralised in one Act, we 
would suggest that Part 1C or its ACT equivalent apply to these offences, even if that 
application is modified to take into account the particular offences under the Act. For 
example, limiting the amount of time a person can be detained to take a blood sample. 
 
As discussed above, the Commission is mindful of the recent amendments to this Act 
concerning random roadside drug testing and the new powers of the police in this regard.  
 
Questions relating to the treatment of detainees under Part 1C 
7. Does the Crimes Act 1914 (Cwlth), section 23Q statement requiring that a person under 
arrest be treated with humanity and respect for human dignity adequately reflect the 
Territory’s human rights context? 
 
8. Should an ACT equivalent to section 23Q refer specifically to the Human Rights Act 2004? 
 
The s.23Q statement is welcome, but the Commission prefers that a provision should 
capture specifically the protections contained in the HR Act. We further submit that this 
statement should be expanded with reference to the particular obligations of the Australian 
Federal Police (AFP) under the HR Act. Section 40B of the HR Act requires that public 
authorities act compatibly with human rights and give proper consideration to human 
rights. Section 40(e) states that a police officer is a public authority when exercising a 
function under a Territory law.  The Commission submits that a statement summarising this 
obligation is necessary.  
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9. If the ACT were to adopt legislative safeguards and protections equivalent to those in Part 
1C, should they apply to protected suspects in the same way that they apply to ‘arrested 
persons’? 
 
10. How should ‘protected suspect’ be defined in the ACT? 
 
On its face, the assertion in the Discussion Paper that ‘it is not always clear whether a 
person is ‘under arrest’ or a ‘protected suspect’ appears to be a compelling reason for the 
same rights applying to both protected suspects and those under arrest. We further note 
that s.23B(2), in defining ‘protected suspect’, seeks to capture the broader common law 
definition of arrest.  
 
The HR Act generally does not differentiate between those arrested and any other 
detention status in protecting rights in criminal proceedings, and applies to those arrested 
or detained. The exception is s.18(3) which states that anyone arrested must be told 
promptly of the reasons for the arrest and the charges against him or her. Aside from the 
remaining rights in s.18, which protects the liberty and security of the person, and others 
such as freedom of movement (s.13), rights to privacy (s.12) and humane treatment when 
deprived of liberty (s.19) apply to anyone who is detained. Section 22, which protects rights 
in the criminal process, only applies once someone is charged, but this is because these 
rights focus on court proceedings. On this basis, there seems little rationale for having a 
class of persons detained by police for the purpose of questioning and charging, who would 
not be considered ‘under arrest’, no matter how described.    
 
The intention of the ‘protected suspect’ provisions are clearly to ensure that rights protected 
in Part 1C apply to those detained (or who believe they are detained) but are not under 
arrest. Section 23(2) and (3) are consistent with this intent.  
 

‘(2) To avoid doubt, this Part does not confer any power to arrest a person. 
(3) To avoid doubt, only a person arrested for a Commonwealth offence may be 
 detained under this Part.’ 

  
Such a view is reflected in the Supplementary Explanatory Statement to the amendments:10 
  
“The proposed amendments respond to the Committee’s criticism of the use of the word 
‘arrest’ to mean two different things by replacing the ‘deemed arrest’ label with the phrase 
‘protected suspect’. In other words, persons who are currently deemed to be ‘under arrest’ 
would instead be termed ‘protected suspects’. This will make it clear that in the absence of 
‘lawful arrest’, there is no other power of arrest or detention created by the fact that a 
person is in the company of an investigating official. Rather, the extended operation of many 
of the provisions of Part 1C (previously referred to as ‘deemed arrest’) is purely directed to 
conferring safeguards and protections, a fact that will be reflected in the new term 
‘protected suspect’. The amendments employ a clearer label only, and have no substantive 

                                                 
10 Supplementary Explanatory Statement to the Measures to Combat Serious and Organised 
Crime Bill 2001.  
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impact on the powers or rights conferred by Part 1C of the Crimes Act. The definition of 
‘protected suspect’ is contained in item 36 of the government amendments.” 
 
The intention of the provisions is laudable, but its current construction has the potential to 
cause confusion. Even if the protections for multiple types of detention are consistent, 
having two types of detained persons in Part 1C only increases the likelihood that their 
rights will be protected in different ways, either deliberately or inadvertently through later 
amendments. Further, the definition of  ‘protected suspect’ under s.23B(2) seems to imply 
that a person can be detained lawfully other than by arrest: 
 
(2) A person is a protected suspect if: 
 (a) the person is in the company of an investigating official for the purpose of 
  being questioned about a Commonwealth offence; and 
 (b) the person has not been arrested for the offence; and 
 (c) one or more of the following applies in relation to the person: 
  (i) the official believes that there is sufficient evidence to establish that  
  the person has committed the offence; 
  (ii) the official would not allow the person to leave if the person wished  
  to do so; 
  (iii) the official has given the person reasonable grounds for believing that 
  the person would not be allowed to leave if he or she wished to do so; 
 
The powers of prolonged detention stated elsewhere in the Act are linked to arrest. It is 
therefore unclear under what power a ‘protected suspect’ is detained if they are not under 
arrest, and so under what lawful power an official ‘would not allow the person to leave if 
the person wished to do so’. There are other police powers of detention other than arrest, 
for example to stop and search someone under s.207. However, such detention can be no 
longer that is necessary and reasonable to undertake such action. This suggests any 
detention of ‘protected suspects’ without arrest would be arbitrary and a breach of the HR 
Act, particularly as it appears not to be authorised under a Territory law.  
 
This interpretation appears contrary to the intent of the section, and could largely be a 
drafting issue. It is likely when read in conjunction with the Explanatory Statement, no new 
power of lawful detention would be found. However, it would preferable if any such implied 
power could be removed. In 2003, the Tasmanian Law Reform Institute in its Report on 
‘Custody, Arrest and Police Bail’11 recommended that: 
 
‘Recommendation 1: That the term ‘in custody’ in the Criminal Law (Detention and 
Interrogation) Act 1995 be extended to include suspects in the company or control of the 
police who are being or are to be questioned or are otherwise being investigated and: 
(a) who would be arrested if they attempted to leave; or 
(b) in respect of whom there is sufficient evidence to justify a lawful arrest. 
 

                                                 
11 See http://www.law.utas.edu.au/reform/docs/CustodyFinalReportEasyPrint.pdf  

http://www.law.utas.edu.au/reform/docs/CustodyFinalReportEasyPrint.pdf
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Recommendation 2: That a person being questioned as a suspect about their involvement in 
the commission of an indictable offence be afforded the following protections regardless of 
whether they are in custody or not: 
- being cautioned; 
- being informed of the right to communicate with a friend, relative or lawyer and  
- have questioning delayed for such a person to be present during questioning; and 
- being provided with an interpreter when required.’ 
 
The Commission suggests that the construction of provisions on this basis would be 
preferable, although simply defining ‘in custody’ to include those who under arrest or who 
would be arrested if they attempted to leave would be even simpler. Such a definition 
would clarify that a person is not in lawful police detention until they are arrested.  
 
The final recommendation of the Law Reform Institute was: 
 
Recommendation 3: 
That s 301 of the Criminal Code be amended to make it clear that failure to give reasons for 
arrest makes that arrest unlawful. 
 
This raises the issue of what consequences flow if the protections in Part 1C are not 
complied with. Part 1C currently appears not to deal with this issue, and the consequences 
of not complying is unclear. While the ability to admit evidence obtained in contravention of 
Part 1C may be questioned, the status of other actions taken in contravention of the rights 
in Part 1C are unclear.  
 
In considering the application of safeguards for those in custody, we are also conscious of 
the vulnerabilities of women and those with a mental illness. The Women’s Centre for 
Health Matters (WCHM) report ‘Out of Reach: Women Living with Mental Health Issues in 
the ACT: What Hinders their access to Legal Support?” interviewed some women with 
mental illness for their experience of the criminal justice system. They found that: 
 
‘All of the women felt their treatment by the police was far from humane: that they were 
discriminated against and treated like criminals because of their mental illness.’ 12 
 
While these may just be perceptions, we question if special protection is necessary in Part 
1C (or elsewhere) to govern the interaction between police and those with mental illness. It 
may be that this is more an issue of education or better liaison between police and mental 
health services, but we are nonetheless conscious of these issues. Such protections in Part 
1C or elsewhere, might be about ensuring women’s treatment is appropriate for their 
behaviour. For example, the WCHM report notes: 
 
‘One service provider noted that women’s shelters could be an appropriate alternative to 
leaving women in lock up for extended periods.’ 
 

                                                 
12 Judd K and Hale, L, Out of Reach: Women Living with Mental Health Issues in the ACT: What Hinders their 
access to Legal Support, Women’s Centre for Health Matters, June 2010.  
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Such issues obviously go beyond the procedural safeguards contained in Part 1C. We discuss 
below the concept of improved supports for those people who do not have the capacity to 
participate or understand their interaction with police in relation to people with a disability, 
and it might be that this model could equally apply to those with mental illness.  
 
11. Are the rights and interests of Aboriginal and Torres Strait Islander people or people with 
a disability adequately protected in current Part 1C protections? 
 
The Commission is conscious of the right to equality in s.8 of the HR Act and the special 
measure provision in s.27 of the ACT Discrimination Act 1991, which allows positive 
measures to prevent inequality, and would support any measures that assist Aboriginal and 
Torres Strait Islander people in the criminal justice system and which may reduce the 
incidence of Aboriginal and Torres Strait Islander people interacting with the criminal justice 
system.  
 
In relation to people with disability, we submit that the appropriate test for when additional 
supports should be provided is when that disability impacts on their ability to understand or 
engage in a process with police. The labelling of ‘disability’ or ‘vulnerable’ is potentially 
misleading, as the two relevant factors that need to be considered are whether the person 
in question has the capacity to understand and/or engage with the process at that point in 
time, noting that at certain times, for example, a person with a mental illness may be able to 
understand and/or engage, whilst at other times they may not. Therefore, capacity can vary 
as ‘disability’ status can be dynamic, being relevant at some times, but not others.   
 
The Disability Services Commissioner, Mary Durkin, recently chaired a roundtable discussion 
with people with a disability and relevant peak organisations, convened by Disability ACT, to 
discuss the interaction of people with a disability and the criminal justice system. 
Participants recommended that there be a support program developed for people with an 
intellectual disability, similar to an ‘interview friend’. A NSW scheme was recommended 
which trains volunteers to provide such support, and which is triggered when people with 
disability come to the attention of the police.   
 
Such a model would be consistent with the right to equality and right to humane treatment 
when deprived of liberty under the HR Act. Section 31 of the HR Act allows international 
instruments to be used to interpret rights. Australia is a signatory to the International 
Convention on the Rights of Persons with Disability. The interaction between police and 
people with disability engages a number of these rights including: 
 

 Article 5: equal and effective legal protection from discrimination including 
reasonable accommodation; 

 Article 8: combating stereotypes, prejudices and harmful practices in all areas of life; 

 Article 12: providing access to the support such persons may require when exercising 
their legal capacity; 

 Article 13: ensuring effective access to justice through the provision of procedural 
accommodations at investigative and other preliminary stages;  
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 Article 15: taking effective legislative, administrative, judicial or other measures to 
prevent people with disability being subjected to inhuman or degrading treatment or 
punishment; and 

 Article 21: access to information.  
 
When someone with a disability who requires support is identified, they should be given 
additional support and protection from the earliest possible point. In practice, this is likely to 
be when a person with a disability is assisting police in some capacity, whether as a suspect 
or witness. In cases where a person with a disability has limited ability to understand or 
engage with police, whether through an intellectual or physical disability, we submit that 
the presumption should be that questioning not proceed without adequate supports.  
 
In contrast, those whose disability does not impact on their ability to understand or engage 
in the process may not require additional supports, consistent with their right to self-
determination. This does not mean that the other needs of persons with a disability should 
be ignored. Under anti-discrimination law these needs should be accommodated, for 
example a person with vision impairment may need assistance moving in unfamiliar 
surroundings. 
 
The existing section s.23H(2) provides a useful precedent for vulnerable people.  It provides 
that if the investigating officer believes that a person who is under arrest or a protected 
suspect is an Aboriginal or Torres Strait Islander person, then the investigating person must 
not question the person without an interview friend being present, unless the person has 
waived that right. The investigating official must also make arrangements to allow the 
person to communicate with the interview friend in circumstances where the 
communication will not be overheard. We suggest that a similar model be considered for 
people with disability who meet the above incapacity test. However, we would suggest that 
the obligation not be waived, where the capacity of the person to engage in the process is in 
question.  
 
Such a model would require extensive training for officers to understand and be equipped 
to identify who may or may not have a disability. In many cases, the types of disabilities that 
may impact on a person’s ‘capacity to understand and/or engage’ in the process will not be 
visible or obvious. For example, the Commission is aware of one alleged situation in which a 
young deaf man was unable to respond to questions by police and so was deemed to not be 
cooperating.  
 
Similar recommendations were also made at the Disability ACT roundtable referred to 
above chaired by the Disability Services Commissioner. Participants suggested that disability 
awareness training be provided for all key participants in the criminal justice system on how 
intellectual disability differs from mental health disability. Enhanced awareness of police in 
appropriate questioning of people with disability was specifically recognised as a key 
priority.   Finally, to support such changes, participants suggested establishing a Disability 
Liaison Officer in the AFP whose role would include building the capacity of the AFP to 
identify people with disability at the earliest stages and to make linkages with appropriate 
support agencies.    
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There is also currently no specific interview support for people with a disability in the ACT 
who do not have the capacity to understand and/or engage in the process. The one 
exception is interpreters (for example Auslan), who may be an appropriate support in some, 
but not all, situations. The introduction of such a scheme should be adequately resourced, 
such as the interview friend programme already identified, for it to be effective and 
appropriate. Disability advocacy agencies should be consulted in developing such a model as 
they will be familiar with situations where people with a disability have been disadvantaged 
in the criminal justice system.  
 
It should be acknowledged, particularly considering the disproportionate representation of 
people with a disability in the criminal justice system, particularly mental illness, that 
investing additional resources and energy into such a supportive model could significantly 
reduce the numbers of people with a disability entering the criminal justice system and 
improve the quality of the information they supply the police. There is also the incalculable 
emotional toll on people with a disability needlessly passing through the criminal justice 
system, which also diverts valuable resources.    
 
Consistent with such a model, we would also suggest that if a person declares that they 
have a disability and they require an interview friend/additional support then that should 
required to be accommodated. If such support cannot be sourced, than questioning should 
not proceed. 
 
Such supports and protections should be seen as additional to other existing protection, as 
some people with disability may require both an advocate and an interview friend/support 
person.  

 
12. Is there a category of people who are particularly vulnerable, for whom enhanced 
protections should apply? 
 
We support positive measures taken to assist vulnerable people when interacting with 
police. We are particularly mindful of the special needs of children and young people and 
people with disabilities. The above test of whether a person has the capacity to understand 
and/or to engage in a process with police would appear to be a useful model to determine 
who and in what situations people may require additional support. This could include a 
reference to the evolving capacity test in Article 12 of the Convention on the Rights of the 
Child.   
 
‘States Parties shall assure to the child who is capable of forming his or her own views the 
right to express those views freely in all matters affecting the child, the views of the child 
being given due weight in accordance with the age and maturity of the child.’  
 
Questions relating to investigation periods 
13. What is the maximum period of time that should be allowed to elapse during which 
police officers conduct investigations (the investigation period) before the detainee must be 
released from custody, released on police bail or brought before a magistrate? 
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We welcome the detailed human rights analysis of this issue in the Discussion Paper. Our 
research indicates that the case law of United Kingdom, New Zealand, Canada and the 
United States referred to in the Discussion Paper remain the current precedents for the laws 
of those countries.  
 
We recognise the balancing of interests required in such legislation, between the individual 
rights of an accused versus the state’s interest in detaining those persons reasonably 
suspected of engaging in criminal activity.  
 
In relation to this issue, the Discussion Paper essentially raises two issues: what is the global 
time a person should be detained before being released or brought before a Magistrate; 
and, is police questioning a legitimate delay? 
 
Police Questioning Limits 
We do not necessarily agree with all the arguments advanced in the Discussion Paper 
around police needing to undertake several lines of inquiry prior to releasing a person. 
Although this may be valid, we question the suggestion that having a limit of four hours 
detention ‘can have a negative impact on the accused’s ability to respond to the case put 
against them’. The rationale of such a statement is unclear. If it suggests that the person 
being held is innocent and will ultimately be released, this would support the argument that 
their prolonged detention is arbitrary. If the suggestion is that there is sufficient evidence 
already collected in relation to the charges against them, then arguably the investigation 
period is over and the person should be brought before a Magistrate.  
 
Further the list of ‘down time’ (or ‘stopping the clock’) matters in s.23C(7) are extensive and 
could presumably extend this four hour period greatly. We note there is no cap on how long 
‘down time’ can run, so recommend that one be inserted of 4 hours, which could be 
extended to 8 hours with judicial authorisation (and any case subject to a global limit on 
detention time as discussed below).  
 
Therefore, as the Discussion Paper notes, the current limits set forward in Part 1C raise 
human rights issues, particularly in relation to s.18(4) of the HR Act. Whilst only a small 
amount of evidence is advanced in the Paper to satisfy the conclusion that a delay caused by 
police questioning is a reasonable limitation, we are willing to accept that the NZ case of R v 
Te Kira is authority for the proposition that a person’s detention can be prolonged for police 
questioning. We note however that the Discussion Paper refers to the Canadian case of R v 
Oakes is used to test the proportionality of this limitation, rather than the specific rationale 
stated in s.28(2) of the HR Act. Nonetheless, to be proportionate, such an extension of 
detention would clearly rely on the voluntariness of the accused’s participation in the 
questioning.  
 
Further, in R v Te Kira, Richardson J noted that detention ‘is of its nature, coercive’.13 That is 
why much of the human rights jurisprudence and the common law has emphasised that any 
participation in police questioning must be voluntary. This is consistent with s.22(2)(i) of the 
HR Act which enshrines the right against self-incrimination. This section is based on Article 

                                                 
13 (1997) 23 EHRR 313 
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13(3)(g) of the International Covenant on Civil and Political Rights (ICCPR), which also 
expresses the protection in terms of the person ‘testifying against himself or herself’.  
 
The United Nations Human Rights Committee, which monitors implementation of the ICCPR, 
has clearly stated that this Article applies to all stages of criminal proceedings. In General 
Comment 13 the Committee stated: 
 
‘In order to safeguard the rights of the accused under paragraphs 1 and 3 of article 14, 
judges should have authority to consider any allegations made of violations of the rights of 
the accused during any stage of the prosecution.’  
 
Similarly, section 170 of the ACT Legislation Act 2001 further recognises this protection by 
noting that an Act or statutory instrument must be interpreted to preserve the common law 
privileges against self-incrimination. 
 
In interpreting the right to fair trial under the European Convention on Human Rights, the 
pre-trial right to silence has been recognised. In Saunders v United Kingdom the European 
Court of Human Rights found that the right to fair trial under Article 6 of the European 
Convention included the right to silence and the right not to incriminate oneself, on the 
basis that the prosecution must prove its case without coercing a confession from the 
accused. 
 

‘The Court recalls that, although not specifically mentioned in Article 6 of the 
Convention, the right to silence and the right not to incriminate oneself are generally 
recognised international standards which lie at the heart of the notion of a fair 
procedure under Article 6... The right not to incriminate oneself, in particular, 
presupposes that the prosecution in a criminal case seek to prove their case against 
the accused without resort to evidence obtained through methods of coercion or 
oppression in defiance of the will of the accused.’ 14     

 
On this basis, we would suggest that any change to the current protections in Part 1C be 
predicated on the basis that a suspect’s participation in questioning must be on a voluntary 
basis. We would further suggest that implicit in the authorities and current Part 1C, is that 
the duration of questioning should be no longer than 4 hours, subject to the ‘down time’ 
factors listed in s.23C. Such a view is supported by the bulk of ‘down time’ factors in s.23C 
(7) beginning with the words ‘any time during which the questioning of the person is 
suspended or delayed...’. Consistent with the authorities, we would also submit that there 
should be a clearly stated limit on the period of down time also of 4 to 8 hours.  
 
In summary, our position is that subject to a clear global limit of detention, discussed below, 
the maximum period of police questioning, should be 4 hours, up to a maximum of 8 hours 
in some limited circumstances and with judicial authorisation, and the maximum down time 
should also be 4 hours, extendable to 8 hours. After this time, the police must release a 
person or bring them before a judicial officer as soon as practicable, and in any case not 
detain them for a period in excess of the global limits below.  

                                                 
14 Similar to sections 21 and 22 of the HR Act. 
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Global Limit 
 
The New Zealand case of R v Greenway15 and United States case of County of Riverside v 
McLaughlin16 are precedents that human rights proportionality of prolonged detention will 
be determined by the practical options available to police in bringing a person before an 
judicial officer. In the case of Greenway, the accused was arrested on a Saturday morning 
and the relevant court did not sit until Monday morning. As there was an alternative option 
of seeking a special hearing before a justice of the peace, the Court found the continued 
detention of the person over the weekend was not justified. 
 
In the ACT context, we have a similar dilemma, as the Magistrates Court does not sit on a 
Sunday and so an accused arrested after the conclusion of Saturday sittings does not have 
the opportunity to face court until the following Monday morning. The Commission 
advocates that the Government investigate alternative options to prevent people being held 
needlessly in custody for up to 48 hours. The New Zealand model of a Justice of Peace 
seems a potential option.  
 
In the meantime, taking into account the current limitations of Magistrate Court sittings, the 
obvious answer based on the authorities is that the total time of detention be capped at 46 
hours on the basis that this the maximum time a person would wait to appear before a 
judicial officer from a Saturday afternoon to a Monday morning.  
 
However, we would submit that the legislation could be further nuanced to recognise that 
what is practicable on a weekday will not be practicable on a weekend. A more human 
rights consistent approach would be for the legislation to place a maximum time limit of 18 
hours detention for those arrested on a day when the Magistrate Court is sitting (within the 
next 18 hours). This would reflect the maximum time period from arrest to the time of the 
next sitting of the Magistrates Court on all days but Sundays. From Saturday afternoons 
onwards, the upper limit of 46 hours could apply.  
 
This would be consistent with the international authorities, particularly the US case of 
McLaughlin, which recognised explicitly that 48 hours could be too long a period of 
detention. Twenty-four hours was also the preferred upper limit of the dissenting judgment 
of Scalia J in that case.  The Discussion Paper recognises that many of the municipalities 
responsible for complying with these requirements in the US are smaller than the ACT. 
Further, also consistent with these authorities and the Australian case of Williams v The 
Queen17, whatever upper limit is chosen, the legislation should ensure that the police retain 
an obligation to bring a person to court sooner if that is practical, to ensure an accused’s 
detention is not delayed unreasonably.  
 
We further note that a clear line of reasoning across all the precedents cited is that the 
relevant assessment of promptness begins when a person loses their liberty (initial arrest), 
not the point at which charges are laid.  

                                                 
15 [1995] 1 NZLR 204 
16 500 US 44 (1991) 
17 (1986) 161 CLR 278 
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14. What should be the limit on the investigation period for any detained Aboriginal or 
Torres Strait Island person? 
15. What should be the limit on the investigation period for any detained child or young 
person? 
 
We continue to advocate that to give proper regard to the vulnerability of these groups the 
‘investigation period’ for children and young people and Aboriginal or Torres Strait Island 
people continue to be half of the period allowed for other suspects. According to our 
proposals, this would be a limit of questioning of 2 hours extendable to 4 hours, and subject 
to capped ‘down time’.  
 
Both groups would then be subject to the same global limits outlined above.  
 
We do not support children and young people being questioned without parents or 
guardians and believe the interview friend requirements in s.23K are appropriate.  
 
16. What periods of time should be excluded from the calculation of the investigation 
period? 
 
The Commission supports the list in s.23C(7) subject to our proposal that the total down 
time be capped at 4 hours (or 8 with judicial approval).  
 
17. How should extensions to the investigation period be granted? 
18. Who should be empowered to extend the investigation period? 
 
We are comfortable with the current process in Part 1C, that a judicial officer be contacted 
to extend an investigation period. In the context of our suggestions above, we submit that 
while the investigation period (including police questioning) may be extended, the 
obligation to bring a person before a Court within 18-46 hours (depending on whether they 
are arrested over the weekend) could not be extended by any means.  
 
19. What should be the maximum period of extended time for an investigation period? 
20. What mandatory criteria should be used in the assessment of applications for an 
extension of the investigation period? 
 
We submit that the maximum extension should be a further 2 or 4 hours (depending on the 
age, race or vulnerability of the accused), and that downtime should not apply to this 
extension, given the police have already had a period of 4 hours and many of the factors in 
s.23C(7) would no longer apply. Such an extension should also not impact upon the global 
limit of the person’s detention. That is, they must still be released or bought before a court 
within 18 or 48 hours. Such an extension would be predicated upon police demonstrating 
that any further questioning of the person is voluntary.  
 
Terrorism 
We note the Discussion Paper does not discuss the terrorism provisions relevant to 
investigation periods and assume this is because these provisions are subject to separate 
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review. Nonetheless, given that the additional powers given to police in relation to 
terrorism offences appear not to have been used in the ACT, we advocate that the 
distinction between terrorism and non-terrorism offences may be removed. Prima face, 
they are disproportionate limitation on rights given there are lesser limitations in relation to 
all other offences.  
 
Questions relating to police cautions 
21. Is the wording of the current caution provision in the Crimes Act 1914 (Cwlth), section 
23F adequate? 
 
As noted above in relation to question 2, s.18(3) and s.22(2)(a) of the HR Act require that 
those arrested told promptly about charges against them, in a language they understand. 
Whilst this might be provided for elsewhere, we submit the caution under s.23F should 
include details of the charge against the accused and details of their right to an interpreter.  
 
22. Should the audio recording provisions apply to less serious offences? 
23. Should the audio recording provisions apply to all offences, including traffic offences? 
24. Does the legislation adequately take into account the advances in technology? 
25. How should the legislation be drafted such that it captures future technology? 
26. Should provisions relating to requirements to record cautions, admissions and other 
processes apply equally regardless of location? 
27. When should it be mandatory for police officers to audio record a caution to 
a person and to audio record the person’s response to the caution? 
28. Should provisions be modified to provide for more onerous requirements if 
the conversation takes place in a police station? 
29. What role do work safety issues play in the requirement to record cautions, 
admissions and other processes? 
30. Should “not practicable” be clarified by setting out in the legislation some of 
the factors that a Court should take into account in instances where 
recording requirements have not been satisfied? 
31. Should legislation or Ministerial guidelines set out the circumstances in 
which it is not practicable to record a caution? 
 
Whilst the purpose of requiring audio recording is largely about protecting the accused, it is 
worth nothing that the audio or video recording of a person without their consent will 
engage the right to privacy (s.12). The proportionality of this limitation will likely turn on the 
particular requirements for recording in the legislation. On its face, the current limitation to 
this right in Part 1C, being that a person under arrest or a protected suspect should have 
their caution and response recorded whenever practicable seems a reasonable limitation on 
this right, given it is for the protection of the person detained.  
 
We note the issues associated with taking a person to a police station for the recording of 
cautions for minor offences. However, given the increased technology available to police for 
audio recordings, can see no rationale for why audio, and even video recording obligations, 
should not apply to road traffic offences.  
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We also note the case studies put forward by the police in relation to work safety and other 
considerations when ‘in the field’ and the complexity of determining if a recording is 
necessary in some situations. However, a sensible solution to this issue may be to retain the 
requirement for recording of cautions and admissions in all situations where such recording 
is practicable. This would not be inconsistent with the current provisions of Part 1C. 
 
The legislation could then outline a list of non-exhaustive factors which are relevant in 
determining what is practicable, many of which are alluded to in the Discussion Paper. This 
would include the location of the admission or caution (eg within a police station or 
elsewhere), whether the admission was foreseeable, safety issues faced by police in using 
audio equipment in the situation, particularly audio/video technology available to police, 
etc.  
 
Questions relating to legal practitioners 
32. Should ACT legislation refer specifically to an ACT based Aboriginal legal services to 
ensure legal practitioners are familiar with ACT law? 
 
The Commission is familiar with members of the community advocating for an ACT 
Government funded ACT Aboriginal Legal Service to deal with some issues caused by the 
service being shared across South Eastern NSW. We support such a proposal, and are 
concerned about a lack of community legal services generally in the ACT. We support calls 
for a comprehensive, ACT Government-funded suite of community legal services. In the 
absence of such a programme, legislation requiring that legal practitioners are familiar with 
ACT law is laudable, but its implementation may be practically difficult, given our experience 
with the ACT legal profession’s lack of expertise in human rights and discrimination law 
generally.  
 
33. At what rank should a police officer be able to refuse access to a legal practitioner? 
34. Are the criteria that allow for a police superintendent to refuse access to a legal 
practitioner for a person in police custody appropriate? 
 
Section 22(2)(b) of the HR Act states that anyone charged with a criminal office is entitled to 
communicate with lawyers or advisors chosen by him or her. The Commission is concerned 
about any person detained being refused the right to see a legal practitioner by the police, 
which is contrary to the intention of s.22.  
 
There is precedent elsewhere in Part 1C for police to contact a range of judicial officers over 
the phone to extend investigation periods under s.23E. It is unclear why a similar regime 
could not apply in relation to the refusal to see a legal practitioner. That is, the same process 
under s.23E for extending an investigation period should apply if the police wish to refuse a 
person’s right to see a legal practitioner. We do not believe it is appropriate for any police 
officer to decide that a person cannot see their legal representative. If a judicial officer 
cannot reasonably be located to authorise the refusal, then perhaps in very limited 
situations a Superintendant may abrogate this right, but we would submit only in situations 
where the safety of others is at risk.  This should largely be the same criteria considered by a 
judicial officer in hearing such an application.  
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We do not support the current criteria in relation to refusing such a request that providing 
access would likely result in: 
‘(a) an accomplice of the person taking steps to avoid apprehension; or 
 (b) the concealment, fabrication or the destruction of evidence or the intimidation of a 
witness.’ 
 
To the extent that this test suggests that the legal practitioner would knowingly collude in 
the notification of an accomplice or the concealment, fabrication or destruction of evidence 
or intimidation of witnesses, this would clearly be a serious breach of professional ethics 
and a criminal act on the part of the legal practitioner, and it is difficult to see how police 
could determine that such conduct is ‘likely,’ barring the most exceptional circumstances. 
Where it is feared that the legal representative may unwittingly be used by the person to tip 
off accomplices this could presumably be dealt with by obtaining undertakings from the 
legal practitioner not to contact another person regarding the matter. In any such case, the 
person should be entitled to contact another legal representative rather than being denied 
legal representation altogether. 
 
35. Where a decision-maker decides to refuse access to a legal practitioner, should 
legislation include a requirement for the reporting of the decision? 
 
Such decisions should be recorded in writing for later scrutiny, as is the case now under Part 
1C.  
 
36. Should the period of time allowed for a telephone response by a specific legal 
practitioner be limited in the legislation? 
 
The Discussion Paper does not go into sufficient detail to support this proposition. 
Paragraphs 23C(7)(b) and (c) already allow ‘down time’ to stop the clock so that a legal 
practitioner can be contacted and arrive. If the Commission’s suggestion above was 
followed, such a delay would be capped at 4 hours or extended to 8 hours with the approval 
of a judicial officer. As detailed above, jurisprudence in other jurisdictions suggests that 
detention for police questioning is only permissible where a person is voluntarily 
cooperating. As such, if at the end of the 4 hour (or 8 hour) down-time cap a legal 
practitioner cannot be contacted, and the person does not wish to answer questions 
without their legal representative, they should be released or brought before a judicial 
officer. 
 
37. How should the period of time allowed for a telephone response be treated by ‘down-
time’ provisions? 
 
We would submit this should be treated in the same way as the other ‘down time’ rationale 
and refer to our earlier answer on that issue.  
 
Questions relating to interview friends 
38. Should there be provisions that are specific to Aboriginal and Torres Strait Islander 
people in terms of the ‘investigation period’? 
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39. Are there other measures that should be included in legislation in order to safeguard the 
rights and interests of vulnerable groups of people? 
40. Are there groups of people whose rights to a lawyer or to other support during police 
questioning are not adequately protected? 
 
Despite the examination of this issue in this section of Discussion Paper, we can see no valid 
reason for removing the current special protections for children and young people and 
Aboriginal and Torres Strait Islanders. The Paper itself cites the Australian Human Rights 
Commission and Royal Commission into Aboriginal Deaths in Custody as supporting such 
special measures. There may be more appropriate options, but none are canvassed in the 
Discussion Paper. In the absence of clear alternatives, we continue to advocate for these 
special measures, including a half time limit on detention for an investigation period.  
 
Further, as alluded to in the Discussion Paper,  we would suggest that the right to equality 
(s.8 of the HR Act) coupled with the reasonable accommodation requirements of the 
Convention on the Rights of Persons with Disabilities, that people with disabilities might also 
be granted similar rights.18  We note the Convention includes the requirement under Article 
13(2) that: 
 
In order to help to ensure effective access to justice for persons with disabilities, States 
Parties shall promote appropriate training for those working in the field of administration of 
justice, including police and prison staff. 
 
We would support a scheme similar to the Victorian Office of the Public Advocate’s 
Interview Friends, which is discussed in this section of the Discussion Paper, being 
introduced in the ACT and referred to in legislation.  
 
Questions relating to the provision of information 
41. Should police be obligated to notify a person such as a next-of-kin when a person is 
arrested? 
42. Should police be required to take proactive steps to seek consent from the arrested 
person to make contact with an appropriate person to tell them of the current whereabouts 
of the detained person? 
 
We believe the existing obligations in s.23M for police to pass on details of friends or 
relatives seeking to contact a person in detention should be retained. In addition, we submit 
that consistent with the right to humane treatment when deprived of liberty, and conscious 
of the vulnerable position persons in detention finds themselves, there should be a positive 
duty on the police to contact an arrested person’s next of kin where practicable. We submit 
that this could be negated in a similar way to the current exemption to s.23M, most 
particularly where a person requests that no one be contacted.  
 

                                                 
18 See for example Article 14(2) which says ‘States Parties shall ensure that if persons with disabilities are 
deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in 
accordance with international human rights law and shall be treated in compliance with the objectives and 
principles of this Convention, including by provision of reasonable accommodation.’ 
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In relation to people with disability, we again note the recommendations of people with 
disability in the criminal justice roundtable recently chaired by the Disability Services 
Commissioner. A key recommendation from that forum was that there be a review of the 
AFP system for notifying parents and guardians in relation to crimes alleged to have been 
committed by people with a disability. Consistent with our earlier recommendations in 
relation to people with a disability, we submit that where a person’s ability to understand or 
participate in questioning by police is at question, the obligation should be on police to 
proceed no further without contacting a parent or guardian. We suggest this would be the 
likely first step before determining if an interview friend and/or legal practitioner is also 
needed, depending on the wishes of the person.  
 
In relation to children and young people (under 18 years of age), as discussed below, we 
consider that at any time they are being questioned by police regarding a possible offence 
(even where not detained or a suspect in relation to that offence), a parent or guardian 
should generally be contacted.  
 
43. When should attempts to contact an appropriate person occur during the 
period of arrest? 
 
We suggest that contact be attempted as soon as is practicable.  
 
Question referring to interpreters and consular officials 
44. Are provisions relating to interpreters and consular officials adequate? 
 
The intent of the current protections for people of culturally and linguistically diverse 
backgrounds and those with a physical disability unable to communicate in English with 
reasonable fluency appear consistent with the HR Act, most particularly, the right to 
equality (s.8), the right to be informed about charges against them in their own language 
(s.22(2)) and the right against self-incrimination (s.22(2)(i)).   
 
However, we have some concerns with the manner in which the provisions are drafted. It is 
unclear in particular how s.23N would operate in practice. It is unclear what type of 
interpreter police are obliged to locate, particularly if the person cannot communicate 
effectively. 
 
Consistent with our comments above in relation to interview friends, we submit that people 
who have a disability that impacts on their ability to understand or engage in the process 
with police should be given additional support and protection from the earliest possible 
point.  This might be an interpreter, interview friend as suggested above, relative, friend or 
other support. Where such a support is not available, questioning should not proceed.  
 
We support the current obligations in relation to consular officials.  
 
Questions relating to children and young people 
45. Should the application of provisions relating to children and young people in the Territory 
be simplified? 
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46. How should provisions relating to children and young people in the Territory be 
simplified? 
47. Should the relevant laws, as they apply to young people, reflect the principle that the 
more serious the offence the more comprehensive the protections for suspects? 
 
As detailed above, it is important to recognise the particular vulnerability of children in 
interactions with police. Section 11 of the HR Act confirms that children under 18 years of 
age must be afforded the protections they need because of this vulnerability. While there is 
currently protection for children who are formally detained and questioned as suspects by 
police, we are concerned that informal questioning and interactions by police may elicit 
information which may later be used against child (directly or indirectly) in a criminal 
investigation. While we do not wish to limit in any way the potential for positive community 
engagement between police and children and young people, serious consideration should 
be given to providing  further  protection for children and young people when they are 
informally questioned by police in relation to a possible offence, even if they are not a 
suspect at that time. These protections may include informing  a parent, guardian or other 
adult of their choice as soon as is reasonable practicable. This would be consistent with s.11 
of the HR Act.  
 
Question relating to forensic procedures and Part 1C 
48. Should Part 1C apply to forensic procedures in the Territory? 
49. Is there any reason why ‘down-time’ should not include the period during which a 
forensic procedure is being conducted under the Territory forensic procedures regime? 
 
Questions relating to Preventative Action 
50. Do powers in the Crime Prevention Powers Act 1998 give police appropriate powers to 
prevent a breach of the peace? 
51. Do the limits in the Crime Prevention Powers Act 1998, section 4(5), adequately protect a 
person’s right to freedom of peaceful assembly and association? 
 
The Commission is concerned about the existing powers of police to direct people to ‘move 
on’ under the Crime Prevention Powers Act 1998. As detailed above, s.28 of the HR Act 
requires that rights can only be limited where there is a relationship between the limitation 
and its purpose. As James Farrell has suggested in his article quoted in the Discussion Paper, 
there is a real question as to whether move on powers actually reduce the incidence of 
crime. The Discussion Paper notes that such powers disproportionately impact on children 
and young people, and Aboriginal and Torres Strait Islanders. This suggests the right to 
equality (s.8) is also limited by such powers, along with freedom of movement (s.13) and 
freedom of association (s.15). As we noted above, the onus is on those that seek to limit 
rights to show that the limitation is proportionate. If it cannot be shown that move on 
powers reduce the incidence of crime, than such powers are disproportionate. Such a view 
is supported by the Victorian Government’s recent ‘statement of partial incompatibility’ in 
relation to their Summary Offences and Control of Weapons Acts Amendment Bill 2009. 
Whilst the Discussion Paper refers to the powers of police to randomly stop and search in 
that Victorian Bill, it also included new police powers to move people on. It is unclear if the 
statement of partial incompatibility also applied to these powers. 
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An open letter from the leading Victorian social service and social justice organisations 
summarised their concerns with the concept of move on powers generally on 21 December 
2009 in response to their introduction: 
 
‘It [the Bill] provides move on powers to police, which may be applied in a discriminatory 
way, as the powers provide a very broad and subjective discretionary power that have been 
used in discriminatory and disproportionate ways in other jurisdictions against some of our 
most vulnerable community members, including people who are homeless, young people, 
Aboriginal people and people experiencing mental health issues’ 
 
Further, Chief Justice Higgins recently noted in Tahi Temoannui v Brett Jason Eric Ford the 
potential uncertainty around the offence of breaching a move on direction, and the 
potential for a subsequent arrest to be unlawful. In that case, the defendant had been asked 
to move on from Green Square in Kingston. His Honour discussed the potential confusion 
such a direction could create: 
 

‘To illustrate that point, let it be supposed that the directing police officer considered 
Green Square to include all surrounding public streets and/or any public place within 
sight of Green Square but failed to communicate that understanding.  Could it 
seriously be suggested that a person was liable to be arrested under the CPP Act for 
being, remaining in or entering such a place dependent only on the internal thought 
processes of the directing officer?  Similarly, it is abhorrent to our system of criminal 
justice that a person may be liable for punishment because that person has engaged 
in conduct which, though not actually proscribed, could have been proscribed.’ 19  

 
These powers were also recently considered by Justice Refshauge in Vince Spatosilano v 
Geoffrey David Hyde. 20 His Honour noted that the move on direction ‘may not leave the 
person to whom it is given with any clarity about the limits of that right and how they may 
avoid committing a criminal offence’.  
 
The Commission also notes that a new offence of affray was recently added to the ACT 
Crimes Act by the Crimes (Serious Organised Crime) Amendment Act 2010. It is our 
understanding that one of the justifications for this new offence was to provide police with 
greater powers to deal with breaches of the peace.   
 
In light of the above, we submit serious consideration be given to removing ‘move on’ 
powers from the ACT law, given the new affray offence. 
 
52. Should police powers to prevent a breach of the peace be included in ACT legislation? 
 
The Commission is generally supportive of common law powers being codified in legislation 
so that their human rights impact can be properly assessed. A number of the measures 
outlined in the common law powers to prevent breaches of the peace indeed raise such 
issues. For example, the powers of temporary detention without arrest cited in the 
Discussion Paper based on the case of The Commissioner of Police for the State of Tasmania; 
                                                 
19

 [2009] ACTSC 69. 
20

 [2009] ACTSC 161. 
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Ex parte North Broken Hill Ltd.21 We would therefore support further consideration of 
enacting such powers into legislation. Nonetheless, as outlined above, as a public authority, 
ACT Police would already need to give proper consideration to human rights and act 
consistently with human rights, before exercising such common law powers.  
 
Finally, we note the discussion on page 60 of the Discussion Paper in relation to the power 
of police to enter premises without a warrant in emergencies. Whilst this engages a number 
of rights, the tests in s.190 of the Crimes Act 1900 on their face suggest that this limit is 
proportionate. However, we suggest that a cap be placed on the time police spend in such 
premises based on the NSW and Queensland test of ‘only as long as is reasonably necessary 
in the circumstances’.  
 
Questions relating to the power of search and stop without warrant 
53. Is ‘reasonable suspicion’ or ‘reasonable belief’ the appropriate threshold for the police 
power of stop and search without warrant? 

[questions 54-59 are dealt with below] 
60. Should the threshold for the issue of a search warrant be ‘reasonable suspicion’ or 
‘reasonable belief’ that the search would facilitate a criminal investigation? 
 
These questions are intrinsically linked, and the authorities largely overlap, essentially 
turning on the same human rights question: when is it reasonable to infringe on an 
individual’s rights to privacy and to be free from arbitrary detention in order to search them, 
either with or without a warrant? 
 
As the Discussion Paper notes, ACT legislation in relation to police powers to stop and 
search, with and without a warrant use both the concepts of ‘reasonable suspicion’ and 
‘reasonable belief’. The discussion at Part 6.5 of the Paper provides a comprehensive 
analysis of the local and international jurisprudence on the question of the appropriate 
thresholds for a range of police powers including searching. Our research indicates that the 
authorities cited remain valid on this question. 
 
In relation to powers of granting a search warrant, we submit that reasonable belief is the 
appropriate test. This is clearly borne out in the authorities and legislation referred to in the 
Discussion Paper.  
 
In relation to the Canadian authorities cited in the Discussion Paper on issuing a search 
warrant, we submit that they clearly refer to a test of ‘reasonable belief’ drawn from the 
case of Hunter v Southam.22 We note the recent report of the ACT Legislative Assembly’s 
Scrutiny of Bills Committee,23 which seemed to suggest this authority was no longer valid 
based on the cases of R v Kang-Brown and R v M(A). 24 We submit that in those cases there 
was considerable disagreement amongst the Justices on the appropriate evidentiary 
threshold that should apply. Both cases related to the use of sniffer dogs, and at least one 

                                                 
21 (1992) 61 ACrimR 390. 
22 [1984] 2 SCR 145 
23 Standing Committee on Justice and Community Safety (performing the duties of a Scrutiny of Bills and 
Subordinate Legislation Committee), Scrutiny Report 15, 15 March 2010.  
24 R v Kang-Brown [2008] 1 SCR 456 and R v M (A) [2008] 1 SCR 569  
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Canadian commentator has distinguished these cases from those identified in the Discussion 
Paper, most notably Hunter v Southam. Stribopoulos has said of the majority: 
 
‘This bloc emphasized that relative to other kinds of searches, a dog sniff is comparatively 
less intrusive and, therefore should be permitted on a less exacting standard than that 
normally required by section...i.e. reasonable and probable grounds.’25 
 
Of the five remaining Justices, Stribopoulos suggests ‘four concluded that the more exacting 
reasonable and probable grounds standard is indeed what section 8 requires, refusing to 
countenance a lessening of the standard in this context’. Only Justice Bastarache found that 
reasonable suspicion is the appropriate standard in relation to broader searches than those 
involving sniffer dogs’. As Stribopoulos noted, in relation to one of the cases referred to: 
 
‘...where the state’s purpose is criminal law enforcement, the Supreme Court has usually 
insisted on strict adherence to Hunter v Southam’s requirements, including the need for 
reasonable and probable grounds as a precondition for a constitutional search or seizure.’ 
 
Searches without a Warrant 
In Hunter v Southam, Dixon J stated that police should only search with a judicially issued 
warrant, unless it is not feasible to obtain one.  He suggested the purpose of the right to 
privacy was: 
 
‘...to protect individuals from unjustified state intrusions upon their privacy. That purpose 
requires a means of preventing unjustified searches before they happen, not simply of 
determining, after the fact, whether they ought to have occurred in the first place. This, in 
my view, can only be accomplished by a system of prior authorization, not one of subsequent 
validation.  A requirement of prior authorization, usually in the form of a valid warrant, has 
been a consistent pre-requisite for a valid search and seizure both at common law and under 
most statutes. Such a requirement puts the onus on the state to demonstrate the superiority 
of its interest to that of the individual. As such it accords with the apparent intention of the 
Charter to prefer, where feasible, the right of the individual to be free from state interference 
to the interests of the state in advancing its purposes through such interference. 
 
I recognize that it may not be reasonable in every instance to insist on prior authorization in 
order to validate governmental intrusions upon individuals' expectations of privacy. 
Nevertheless, where it is feasible to obtain prior authorization, I would hold that such 
authorization is a precondition for a valid search and seizure.’ 
 
In R. v. Collins,26 the Canadian Supreme Court suggested that in order to rebut the 
presumption of unreasonableness of a warrantless search, the Crown must establish that: 
 
(1) that the search was authorized by law,  
(2) that the law authorizing the search was reasonable, and  

                                                 
25 James Stribopoulos, Sniffing Out the Ancillary Powers, Implications of the Dog Sniff Cases’ (2009) 47 S.C.L.R. 

(2d) 35-52. 
26 [1987] 1 S.C.R. 265. 
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(3) that the manner in which the search was carried out was reasonable.  
 
As the Discussion Paper notes, the Canadian case of R v Plant27 is authority for the 
proposition that whether a search is reasonable will partly also turn on whether the 
individual had a reasonable expectation to privacy. In R v Silveira, the Court further 
considered the question in relation to searches of a person’s dwelling. In assessing whether 
such a search was reasonable, Cory J suggested ‘there is no place on earth where persons 
can have a greater expectation of privacy than within their “dwelling-house.”’28   
 
In citing a line of authority developed from the English common law, the Canadian Supreme 
Court in R v Mann29 suggested a ‘pat down’ search of a suspect without warrant would not 
infringe the right to privacy, or to be free from arbitrary detention, on the basis that the 
search is brief and does not impact significantly on the suspect. Iacobucci J stated: 
 
‘...police officers may detain an individual for investigative purposes if there are reasonable 
grounds to suspect in all the circumstances that the individual is connected to a particular 
crime and that such a detention is necessary. In addition, where a police officer has 
reasonable grounds to believe that his or her safety or that of others is at risk, the officer 
may engage in a protective pat-down search of the detained individual. Both the detention 
and the pat-down search must be conducted in a reasonable manner. In this connection, I 
note that the investigative detention should be brief in duration and does not impose an 
obligation on the detained individual to answer questions posed by the police.’ 
 
Stribopoulos has noted of the Canadian authority’s development of exceptions to the 
general rule that a search warrant should be obtained,  
 
‘The rationale behind these exceptions has been twofold: first, the privacy expectation 
involved and, second, the intrusiveness of the search power being considered. In cases where 
privacy expectations are high and the search power is quite intrusive, such as where state 
action would interfere with an individual’s bodily integrity, the Supreme Court has indicated 
that even greater protections than those demanded by Hunter v. Southam are required. In 
contrast, where privacy expectations are diminished and the search power is not very 
intrusive, the Supreme Court has accepted as constitutional slight deviations from the 
reasonable and probable grounds standard.’  
 
Similarly, in Arizona v Grant30 the US Supreme Court confirmed the basic rule in Katz v 
United States31 that ‘searches conducted outside the judicial process, without prior approval 
by a judge or magistrates, as per se unreasonable under the Fourth Amendment ― subject 
only to a few limited exceptions.’. Similarly, the European Court of Human Rights in 
Camezind v Switzerlandsuggested the Court would be: 
 

                                                 
27 [1993] 3 SCR 281 
28 [1995] 2 S.C.R. 297 
29 [2004] SCJ. No. 49 
30 556 US 542 (2009) 
31 389 U. S. 347, 357 (1967 
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‘...particularly vigilant where, as in the present case, the authorities are empowered under 
national law to order and effect searches without a judicial warrant.’ 32 
 
In that case, a search of a house without warrant was reasonable, as the search was very 
narrow and was restricted to seeing whether TV and telephone sets complied with 
regulatory requirements. Consistent with this reasoning, in Funke v France33, the Court 
found Article 8 of the European Convention had been breached when a full search by a 
senior customs official of a person’s home took place without a judicially approved warrant. 
 
We suggest that these authorities state a clear presumption that all police searches of the 
person, vehicle or dwelling must be by pre-approved judicial warrant. However, where 
obtaining such a warrant is not feasible, the search may proceed, but only on the basis of a 
reasonable belief. We submit that the legislation should explicitly include the requirement 
that the obtaining of a warrant was not feasible. This is already alluded to in some of the 
sections identified in the Discussion Paper, for example s.188 of the Drugs of Dependence 
Act 1989.  The reasonableness of proceeding without a warrant will also be determined by 
the person’s reasonable expectations of privacy. It is therefore likely that a pat-down search 
of a person in a public place (on the basis of a reasonable belief) without a warrant will be 
reasonable, as opposed to a search of a person’s private dwelling without a warrant. 
Searches involving the most minimal of invasion may justify an officer seeking to pat down a 
person without a warrant, based only on ‘reasonable suspicion,’ but we would submit this 
would be a very limited exception.  
 
Concealment of Knives 
We also note the discussion on page 60 of the Discussion Paper in relation to the s.193 of 
the Crimes Act 1900 which refers to a specific power of police to search a person if they 
have reasonable suspicion that the person is carrying a knife. We suggest that this should 
also be changed to ‘reasonable belief,’34 and that the same rationale above for searches 
without warrants are applicable to this section. We accept that where an officer has a 
reasonable belief that a person is carrying a knife, obtaining a search warrant will not be 
feasible. The Canadian authorities also make clear pat down searches in such circumstances 
are likely to be reasonable. 
 
 We also note that this provision uniquely refers to the person being in a public place or ‘on 
school grounds’. As it appears that children and young people are targeted by this provision, 
consistent with general response to searching, we would suggest an added requirement be 
added to this section, whereby a person under 18 years of age can only be searched in the 
presence of an adult who is not a police officer.  
 
Major Events Security Act 
Additionally, the Discussion Paper notes that the Major Events Security Act 2000 provides 
police the power to search people in the absence of any reasonable suspicion that an 
offence has been or will be committed if an event is declared a ‘major event’. This is a 
similar power to that granted by the Victorian Summary Offences and Control of Weapons 

                                                 
32 (1999) 28 EHRR 458 
33 (1993) 16 EHRR 297 
34 In R v Mann the Canadian Supreme Court did refer to a ‘reasonable suspicion’ test.  
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Acts Amendment Act 2009, which provides police the power to randomly search people 
within ‘designated areas’. As such, we would submit that sections 9 and 10 of the Major 
Events Act raises all the same human rights issues and may similarly be a disproportionate 
limitation on rights. The Victorian Scrutiny of Acts and Regulations Committee felt that the 
Victorian Bill was incompatible with the rights to privacy (s.12 of the ACT HR Act) and 
protection of the child (s.11). It may also constitute arbitrary detention under s.18 of the HR 
Act on the basis of the above international authorities. A key difference may be that the ACT 
Act applies only to major events, which are held within pre-defined restricted areas 
requiring ticketed entry. The large numbers of people mixing in one area may make it 
impractical for police to search individuals in their usual manner.  
 
Nonetheless, whilst the Discussion Paper suggests that the Government is not minded to 
amend this Act, we submit that the later passage of the HR Act means that the 
proportionality of the provisions of the Major Events Act in relation to searching should at 
least be considered further.  
 
Questions relating to use of animals by police 
54. Should the ACT legislate for the use of animals by police? 
55. Should the legislation be crafted in general terms (i.e. assistance in lawful execution of 
duties) or should it apply only in specific circumstances? 
56. What specific circumstances, if any, should be legislated for? 
57. Should the use of drug detection dogs be specifically legislated for? 
58. Should the use of horses for crowd control be specifically legislated for? 
59. Should harming or killing a police dog or horse be an aggravated offence that carries a 
period of imprisonment of greater than 2 years? 
 
The Commission would welcome draft legislation clearly outlining the use of animals by 
police so that their use can be further examined. As part of this, we do not foresee 
difficulties with specific offences to protect animals from being hurt in assisting police, 
provided that these measures are proportionate.  
 
We have not had time to consider the human rights issues of the use of animals in detail, 
but are aware of the use of drug detection dogs at the AMC and would suggest that 
legislation regulating their use by police would raise the questions of ‘reasonable belief’ and 
‘reasonable suspicion’, and the use that may be made of information resulting from the use 
of the dogs. For example, whether is it reasonable for a person’s car to be searched if drug 
detection dogs have detected drugs on their person when they are attempting to visit 
someone at the AMC? A further question would be who would perform this function – 
presumably police rather than corrections officials?  
 
As outlined above, the Canadian Supreme Court recently dealt with some of these questions 
in R v Kang-Brown and R v M(A). 35 
 
 
 

                                                 
35 R v Kang-Brown [2008] 1 SCR 456 and R v M (A) [2008] 1 SCR 569  
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Questions relating to search warrants 
 
61. Should a mechanism for the oversight of the application and issue of search warrants, 
such as the mechanism in the Surveillance Devices Act 2004 (Cwlth), be included in the 
legislation? 
 
We agree with the Discussion Paper’s argument that there should be an oversight 
mechanism for all warrants issued, based on the model already developed for the 
Surveillance Devices Act 2004.  
 
62. Should the ACT Chief Police Officer be authorised under the Crimes (Surveillance Devices) 
Bill 2010 to allow the use of tracking devices without warrant for serious offences? 
 
In relation to the Crimes (Surveillance Devices) Act 2010, which we note is now in force, the 
Commission has concerns that the current regime allows emergency applications to be 
made to the Chief Executive for the use of a surveillance device when there is imminent risk 
of serious violence or serious damage to property. The fact such applications can be 
approved by a non-judicial officer is clearly contrary to the human rights jurisprudence cited 
above in relation to the issuing of warrants generally. Most particularly Funke v France in 
which the European Court stated, 
 
‘Above all, in the absence of any requirement of a judicial warrant, the restrictions and 
conditions provided for in law, which were emphasised by the government, appear too lax 
and full of loopholes for the interferences in the applicant's right to have been strictly 
proportionate to the legitimate aim pursued.’36 
 
We accept that the facts of that case concerned a search of a private dwelling, but a number 
of the devices contemplated in the Bill are akin to such searches, including, for example, an 
audio or video surveillance device. Whilst an imminent risk of serious violence might justify 
an emergency non-judicial warrant, we are concerned that a non-judicial warrant may also 
be granted where there is only a threat of damage to property. This appears to be an 
unreasonable limitation on the right to privacy. This is particularly so as there appears to be 
adequate access to judicial officers out of hours in our small jurisdiction. Professor Bronitt 
has questioned whether this is appropriate: 
 

In several respects, the present laws governing electronic surveillance in Australia fail 
to provide adequate protection for individual privacy and thus may constitute an 
arbitrary interference with privacy contrary to Article 17 of the ICCPR.  As the 
European Court indicated in a case examining the legality of customs searches under 
Art 8, the proportionality question is most effectively addressed through a warrant 
procedure… Warrantless surveillance can take several forms.  In situations of 
emergency, the relevant legislation may dispense with the requirement of a warrant 
or prior authorisation.37  
 

                                                 
36 (1993) 18 EHRR 297. 
37 Simon Bronitt, Electronic Surveillance, Human Rights, and Criminal Justice (1997) 3 AJHuman Rights 183. 
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Professor Bronitt suggests that issues like the notification to non-suspected persons of their 
inadvertent surveillance, compensation for unjustified violations of privacy and the rights of 
individuals to challenge such warrants must also be considered. Professor Bronitt has also 
questioned whether listening devices disproportionately limit the right to fair trial and right 
to remain silent (s.21).  
 
The Discussion Paper is silent on these questions, but does propose that the non-judicial 
approval of warrants be extended to tracking devices in non-emergency situations. We have 
not had the opportunity to consider this suggestion in detail, but note the argument from 
the police that a tracking device does not impinge on a person’s privacy to the same extent 
as other devices. The authorities we have identified in relation to the need for warrants 
generally certainly include this as a relevant factor. However, so too is the feasibility of 
obtaining a warrant and we would suggest that where police have the time and opportunity 
to seek such a warrant, this should occur.  
 
Finally, we have concerns with the threshold currently contemplated in the legislation for 
assessing the appropriateness of issuing such warrants. The New Zealand Crimes Act 1961 
requires that a Judge can only issue a warrant for the interception of private 
communications if there is a ‘reasonable belief’ of a crime taking place. This covers a range 
of crimes including violence offences and threats to property. For example, even in relation 
to terrorism offences, the risk of which may proportionately limit rights to a greater degree 
than other criminal offences, s.312CC states: 
 

 (1) An application may be made to a Judge of the High Court for a warrant for any 
constable to intercept a private communication by means of an interception device if 
there are reasonable grounds for believing— 
(a) that a terrorist offence has been committed, or is being committed, or is about to 
be committed; and 
(b) if the offence has yet to be committed, that the use of an interception device to 
intercept private communications is likely to prevent its commission; and 
(c) that it is unlikely that without the granting of such a warrant the Police 
investigation of the case can be brought to a successful conclusion or, as the case 
may be, the commission of the offence can be prevented. 

 
A similar threshold has been included in the Search and Surveillance Bill 2009 recently 
introduced in New Zealand, which has been criticised on human rights grounds. 
Nonetheless, s.46 requires that for a Judge to issue a surveillance device, there are 
reasonable grounds: 
 

a) to suspect that an offence has been committed or is being committed, or will be 
committed in respect of which this Act or any relevant enactment authorises an 
enforcement officer to apply for a search warrant; and 

b) to believe that the proposed use of the surveillance device will obtain information 
that is evidential material in respect of the offence. 38 

 

                                                 
38 We understand this still remains before the NZ Parliament. 
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The existing threshold in the New Zealand Crimes Act and even the lesser threshold 
proposed in the new NZ Search and Surveillance Bill would appear to place a higher 
threshold that is currently included in the ACT Crimes (Surveillance Devices) Act 2010. 
 
It also appears that the relevant United Kingdom legislation governing surveillance 
equipment, including the Regulation of Investigatory Powers Act 2000 (‘RIP Act’) requires a 
threshold of reasonable belief before a search warrant will be issued. The United Kingdom 
has different rules around the use of such information (i.e. it is not usually admissible) and 
so is not directly comparable but it still refers to a ‘belief’.  
 
Given the nature of the surveillance equipment included in the ACT Crimes (Surveillance 
Devices) Act, it is likely to be used in situations where individuals would have a reasonable 
expectation of privacy.  In particular, data and optical surveillance devices have the 
potential to impact upon an individual’s privacy to a great degree. While the intrusion of 
privacy is one matter a judicial officer must consider under the Bill before issuing a warrant, 
the threshold of ‘suspicion or belief’ is also critical. We consider that ‘reasonable belief’ 
rather than ‘reasonable suspicion’ should be the appropriate standard.  
 
63. Should a magistrate be able to issue an ‘assistance order’ for search warrants involving 
computers or data storage devices? 
 
We have not had the opportunity to consider this question at length, but note that little 
rationale is included in the Discussion Paper to justify the creation of such an order. Prima 
facie it appears a clear limitation on the right against self-incrimination (s.22 of the HR Act).  
 
Questions relating to the power of arrest 
64. Is ‘reasonable suspicion’ or ‘reasonable belief’ the appropriate threshold for the police 
power of arrest? 
 
As the Discussion Paper recognises, many of the same considerations and human rights 
jurisprudence applies to the question of reasonable belief versus reasonable suspicion in 
relation to searches discussed above also apply to the question of arrest. Whilst Article 5 of 
the European Convention refers to ‘reasonable suspicion’ for arrest, as the Discussion Paper 
notes, Article 9 of International Covenant on Civil and Political Rights was the basis for s.18 
of the ACT Human Rights 2004. Section 18 prevents against arbitrary detention. Neither 
Article 9 or s.18 of the HR Act refer to ‘reasonable suspicion’.  Further, as the Discussion 
Paper notes, the British Government has legislated that ‘reasonable belief’ is the 
appropriate threshold for arrest.39 On this basis, we maintain that reasonable belief is the 
appropriate threshold for an officer to arrest without warrant.  
 
65. Are the matters listed in the Crimes Act 1900, s.212(1)(b) that guide whether a police 
officer should proceed by summons or arrest adequate? 
 
The human rights jurisprudence in this area suggests that police should operate by way of 
warrant unless to do so is not feasible and is reasonable. Reasonableness will depend on the 

                                                 
39 See s.24(4) of the Police and Criminal Evidence Act 1984. We note that s.1 of this Act does however refer to 
‘reasonable suspicion’ in relation to powers to stop and search.  
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circumstances, and particularly on the person’s reasonable expectations of privacy. Further, 
as the Discussion Paper notes, international precedents suggest detention will be arbitrary 
not only where it is against the law, but where it includes elements of inappropriateness, 
injustice and lack of predictability. Taking into account these precedents, the list at 
s.212(1)(b) appears reasonable.  
 
Questions relating to arrest for domestic violence offences 
66. Should the threshold for the arrest of a person alleged to have committed a domestic 
violence offence include additional criteria? 
 
We understand the historic basis for this provision and share concerns about the safety of 
those who are victims of domestic violence. However, we are also concerned about the 
arbitrary nature of this provision in its current form and the fact that concerns which existed 
when the provision was enacted may no longer be present. The Discussion Paper cites the 
Canadian authority of R v Hufsky40 for the proposition that a power of arrest without any 
criteria will be arbitrary.  We understand that other human rights jurisdictions with 
domestic violence intervention programmes, such as Canada and the United Kingdom, have 
not enacted similar provisions. We are also concerned of the situation where people with 
disability or children and young people may be needlessly arrested because of the lack of 
criteria in s.212.  
 
We question whether a way of mitigating this but retaining protection for potential victims 
would be to include relevant criteria, being chiefly that proceeding by way of arrest will 
‘preserve the safety or welfare of a person.’  
 
Questions relating to police powers of seizure 
67. Are police powers of seizure adequate? 
 
We are unable to comment based on the limited information in the Discussion Paper. 
 
68. Should legislation provide for compensation for property damages caused in the course 
of police entry and search for evidence relating to an offence? 
 
We would agree that where substantial damage is done to property in a situation where a 
person is not charged or convicted, there should be an opportunity for compensation to be 
paid for that damage.  
 
69. Are provisions for the destruction of abandoned, illegal goods or hazardous goods 
adequate? 
 
We are unable to comment in detail based on the limited information in the Discussion 
Paper. For example, the Discussion Paper suggests that large quantities of hazardous 
substances currently cannot be destroyed because to do so would ‘harm the prosecution’s 
case’. Such legislation allowing evidence to be destroyed appears to unreasonably prejudice 
the defendant, but an opportunity could be given to the defendant to take a sample. 

                                                 
40 [1988] 1 SCR 612. 
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However, we would require more information on how such a regime might work before we 
could consider the human rights implications of such a proposal.  
 
Questions relating to crime scenes 
70. Should the ACT adopt crime scene provisions similar to those in New South Wales and 
Queensland? 
 
We agree in principle to such powers, subject to how they are implemented. For example, 
how a crime scene is defined, what threshold an officer would have to meet to establish a 
crime scene (eg reasonable suspicion or belief) and what impact such powers would have on 
individuals, particularly in public places. It appears that the Queensland model, based on a 
specific crime scene warrant which must be sought as soon as is practical, may involve a 
reasonable limitation on any rights engaged.  
 
Questions relating to forensic procedures legislation 
71. Should the provisions in the Crimes Act 1900 and the Crimes (Forensic Procedures) Act 
2000 that apply to the same forensic procedures be amended? 
 
To the extent that provisions of the Crimes Act and the Crimes (Forensic Procedures Act 
2000) (FP Act) overlap, we agree that it may be preferable to streamline these provisions 
into a single consistent regime regulating forensic procedures. It is important that in 
consolidating these provisions that where levels of protection differ across regimes, the 
highest level of protection for human rights should be maintained. 
 
72. Which of the three options (discussed at 8.3) relating to reform of the statutory  
framework for forensic procedures is preferable? 
 
While we do not have a preference for a particular option, it is important that any scheme 
provides appropriate safeguards and criteria for different classes of forensic procedures and 
data. Although all forensic procedures potentially impact upon the right to privacy, some 
forensic procedures and the retention of data from those procedures have a particularly 
significant impact on this right. Thus the European Court of Human Rights has drawn a 
distinction between fingerprints which contain relatively limited information, and cellular 
samples and DNA profiles which contain a much greater range of personal information. 41  
Cellular samples reveal a great range of information about a person’s health and genetic 
makeup, while DNA profiles may reveal information such as ethnicity and familial 
relationships.  It is thus vital that any scheme ensures greater protection and safeguards for 
procedures and data that place more serious limitations on human rights. 
 
73. Should it be necessary for police to obtain consent from a suspect, or the suspect’s 
guardian or parent, to conduct forensic procedures? 
 

                                                 
41 Van der Velden v the Netherlands, no. 29514/05 ECHR 2006; Case of S.and Marper v the United Kingdom, 
nos. 30562/04 and 30566/04 ECHR 2008. See also generally the Canadian case of R. v. Rodgers, [2006] 1 
S.C.R. 554, 2006 SCC 15.  
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In our view the requirement to seek a suspect’s informed consent to a forensic procedure at 
the initial stage should be maintained. Section 10(2) of the HR Act provides that no one may 
be subjected to medical treatment without their free consent. While further action may be 
initiated under the FP Act if the suspect refuses consent, the requirement to request 
consent is important as it enshrines respect for the rights of the individual and minimises 
any limitation on this right. For the concept of informed consent to have true meaning, 
however, it is important that the person understands the full implications of this decision. 
While there is provision under s.23WF(2)(b) and (c) for specified written and verbal 
information to be provided, it is vital that the information is presented in a format that is 
clear and easily understood, and that suspects are able to access independent advice 
regarding this decision. 42 Section 23WF(2)(d) provides that the suspect should have a 
reasonable opportunity to communicate or attempt to communicate with a legal adviser. 
However, it is not clear whether suspects would be able to easily access legal advice 
regarding this decision while in custody, particularly after business hours. In our view it 
would facilitate the obtaining of informed consent if suspects were able to access free legal 
advice on this issue (for example from the Legal Aid Commission), and if the forensic 
procedure could be delayed, where there is no risk of evidence being lost or contaminated, 
until the suspect has had the opportunity to seek such legal advice if they wish. 
 
74. Should the police be permitted to enter premises and arrest a serious offender in order to 
facilitate the carrying out of forensic procedures? 
 
We accept that there is an anomaly in the current situation under the FP Act where, in the 
case of a suspect, the court may issue a warrant for entry and arrest to allow a forensic 
procedure to be carried out, but in the case of a serious offender, can only issue such a 
warrant for the conduct of an intimate forensic procedure.  We share the concern noted in 
the Discussion Paper that this may encourage police to seek authorisation for more invasive 
procedures in order to allow entry and arrest, which would not amount to a proportionate 
limitation on the right to privacy. In our view it would not be appropriate for police to be 
given power to authorise entry and arrest of serious offenders, which is a very grave 
limitation on an individual’s right to privacy and family life. Authorisation for entry and 
arrest should require a court warrant to ensure that this power is not used unnecessarily. 
 
75. How should the drafting inconsistencies identified in paragraph 8.2.4 be rectified? 
 
We consider that the wording in s.77(1) of the FP Act which contemplates a court ordering a 
person to ‘consent’ to a forensic procedure is problematic, and is inconsistent with the 
concept of ‘free consent’ to medical treatment in s.10(2) of the HR Act. Where the court is 
in fact authorising an involuntary forensic procedure to be carried out, ie regardless of the 
wishes of a person, this should be made explicit. 
 
 
 
 

                                                 
42 See further the discussion of the need for plain English information in the Report of the NSW Ombudsman: 
DNA sampling and other forensic procedures conducted on suspects and volunteers under the Crimes (Forensic 

Procedures) Act 2000, at p72. 
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76. In relation to the carrying out of forensic procedures by police on serious 
offenders, is the current test of ‘justified in all the circumstances’ appropriate? 
 
An important aspect of the right to private life is that any limitation on this right must be 
authorised by law, and must not be arbitrary. We are concerned that the general test 
requiring that a request to a serious offender to undergo a forensic procedure must be 
‘justified in all the circumstances’ provides too little guidance as to the factors to be taken 
into account by police. There is thus a risk that this highly discretionary test could be applied 
in a way that is arbitrary. I note that the serious offender provisions cannot be used if the 
person is a suspect in relation to a particular crime (as in such cases the provisions relating 
to suspects apply), and thus only apply where the material is obtained on a speculative basis 
for matching to past or future crimes. If, as the Discussion Paper suggests, the objective of 
these provisions is to target offenders statistically likely to commit further crimes of the 
same nature (such as violent or sexual crimes), then these criteria should be made explicit in 
the legislation. 
 
77. Should the provisions relating to people volunteering for forensic procedure 
be reviewed? 
 
In our view the provisions of the FP Act relating to volunteers raise serious human rights 
concerns and should be reviewed. Where a person is neither a suspect in relation to an 
offence, nor a serious offender, but submits to a forensic procedure voluntarily, it is vital to 
ensure that the person gives fully informed consent to the procedure, and to the uses that 
may be made of the data obtained from that procedure. We are concerned that under the 
present scheme, the police rather than the volunteer decide whether the data will be stored 
on the limited purpose index or the unlimited purposes index, given that the statistics 
suggest that overwhelmingly volunteer data is stored on the unlimited purposes index. 
Volunteers (including victims) are likely to be focused on assisting police to investigate a 
particular crime and may accede to the police request without fully appreciating the 
consequences of this decision. A volunteer is unlikely to realise that if their information is 
stored on the unlimited purposes index it may be used as evidence against them in relation 
to other offences. It is concerning that a volunteer has less protection than a suspect in a 
crime, whose data must be destroyed if they are not convicted of the offence. Although 
there is provision for a volunteer to withdraw consent for the retention of the information, 
this requires a positive action on behalf of the volunteer, who may not appreciate the 
significance of its retention. Volunteers may not be prompted to retract consent until the 
information links them to a crime, and at that stage the withdrawal of consent is likely to be 
overridden by a court order. 
 
In our view these provisions should be amended to ensure that information obtained from a 
volunteer should be stored only on the limited purpose index unless the volunteer 
specifically requests that the information be stored for an unlimited purpose. The legislation 
should also prescribe a time limit for the storage of volunteer information, unless a court 
order is obtained to extend this time. 
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78. Should Crimes (Forensic Procedures) Act 2000, section 84 be expanded to encompass all 
offences as opposed to only serious offences? 
 
Section 84 of the FP Act provides that a Magistrate may authorise the retention of forensic 
information provided by a volunteer after the volunteer has withdrawn consent, in certain 
circumstances where the information may have probative value in relation to a serious 
offence. In our view, as discussed above, there should be greater protection for the rights of 
volunteers who submit to a forensic procedure to assist police to investigate a particular 
offence. The expansion of the power to authorise retention of information where a 
volunteer has withdrawn consent would weaken the safeguards available for volunteers. 
Although the Discussion Paper suggests that retention of information against the wishes of 
the volunteer may important in cases such as domestic violence offences, it appears that 
many domestic violence offences including assault occasioning actual bodily harm would 
already fall within the definition of a serious offence in s.9 of the FP Act, and would not 
justify the further erosion of the rights of volunteers. 
 
79. Should the court’s powers to authorise retention of forensic materials following the 
withdrawal of a volunteer’s consent be broadened in respect of all or specific categories of 
offence? 
 
As discussed above, there is no clear justification for broadening the courts powers to 
override the withdrawal of consent by a volunteer. 
 
80. Are the provisions relating to the destruction of forensic materials and the 
retention of identifying information satisfactory? 
 
In the case of S. and Marper v the United Kingdom, the European Court of Human Rights 
found that the ‘blanket and indiscriminate’ retention of cellular samples and DNA profiles of 
suspects after they had been acquitted or proceedings discontinued violated the right to 
privacy under Article 8 of the European Convention. In contrast to the UK regime, the FP Act 
provides protection for suspects by requiring the destruction of materials and identifying 
information where the suspect is acquitted, or proceedings against them are discontinued.  
 
Nevertheless, it appears that there may be a possible lacuna in protection for suspects 
under s.98A of the FP Act where a sample is taken from one suspect in relation to an 
offence, but proceedings in relation to that offence are commenced against another person. 
In such a case, the suspect will not be acquitted and the proceedings may not be 
discontinued, so the automatic destruction provision under s.98A may not apply. This could 
be clarified by amending s.98A(2)(b) as follows to refer to a proceeding ‘against the suspect’ 
for an offence to which the forensic material relates, eg: 
  

(2) If— 
(a) 1 year has elapsed since the forensic material was taken; and 
(b) a proceeding against the suspect for an offence to which the forensic material 
relates has not been begun or has been discontinued; 
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the identifying information must be removed from the ACT DNA database unless a 
warrant for the apprehension of the suspect has been issued. 

 
81. Should the “same sex” requirements be amended to increase the circumstances in which 
a person carrying out or helping carry out a forensic procedure is subject to the “if 
practicable” proviso? 
 
We have concerns about the reduction of the ‘same sex’ requirement for some forensic 
procedures such as (non self-administered) buccal swabs and hair plucking, which involve 
touching of the body. Although the Discussion Paper suggests that these procedures are no 
more intimate than taking blood samples or dental impressions, our understanding is that 
these latter procedures would be undertaken by health professionals rather than police 
officers. We are concerned that the conduct of non self-administered buccal swabs or hair 
plucking, which would normally be conducted where the subject does not consent (as 
opposed to the normal buccal swab which is self-administered) may be more intimidating 
for a female where undertaken by male police officers. Such procedures may be of 
particular concern to women of certain cultures, such as Muslim women. It is possible that 
the conduct of these procedures using force by an opposite sex officer may amount to 
inhuman or degrading treatment (s.10(1)(b)), or may breach the right to equality (s.8). In 
our view these protections should be maintained unless there is a very clear justification for 
their removal. 
 
82. Should police be permitted to use photo-board identification if they are 
unable to identify sufficient participants for an identification parade? 
 
While the use of photo-board identification may assist police where there are insufficient 
similar participants for an identification parade, the issue is not clear cut. At present we 
understand that suspects have the right to refuse to participate in an identification parade, 
and it appears that photo boards might be used to circumvent this lack of consent. Any 
change in this area would require careful consideration of the justification for photo boards, 
and evidence about the accuracy of photo identification, as opposed to live or video 
identification. 
 














































	FOI Police powers_ Signed decision
	Submissions to Review of Police Criminal Investigative Powers
	ATT D_ 1. JACSCrimReview_-_AFPA Response
	ATT D_2. Legal Aid
	ATT D_3. CLA submission
	ATT D_4. Human Rights Commission Police Powers Submission July 2010 Final
	ATT D_5. Law Society
	ATT D_6. ACT Bar Association
	ATT D_7. VOCC Police Powers Submission July 2010
	ATT D_8. DVPC submission
	ATT D_9. OCYFS




