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Submission by the CFMEU regarding the draft 

Secure Local Jobs Package 

16 April 2018 

1. Introduction  

 
We thank the ACT Government for providing the draft Secure Local Jobs Package 
(Package) for feedback. We note that the ACT Government made an election 
commitment that it would introduce a Secure Local Jobs Package within the first one-
hundred days of Government. While this Package is yet to be finalised, we also note that 
the Chief Minister, in his statement to the Legislative Assembly on the 13th February this 
year, stated that the introduction of the Package would be a key priority for the 
Government in 2018. 
 
Given the ACT Government procures approximately $1.8 billion of goods, services, and 
works annually, improving the industrial relations practices of entities tendering for 
Government contracts will substantially improve the working conditions of people in the 
ACT. We believe that not only will this benefit the workers directly engaged by companies 
tendering for Government work, but that this improvement in workplace culture will flow 
to the industry more broadly, benefitting even more workers and Canberrans.  
 
However, the CFMEU does have concerns regarding some elements of the draft 
consultation document. In some instances, this document falls short of commitments 
previously made. Elsewhere, the document is vague with regard to enforceable 
obligations on entities contracting with the ACT Government. In both these instances, 
we believe previously made commitments should be upheld, and that clearly outlining 
the obligations and responsibilities of entities will improve compliance and protection for 
workers. 
 

2. Coverage 

The CFMEU agrees with the Package targeting industries that are prone to insecure 
work and vulnerable employment. As the document outlines, the Package will apply to 
all contracts, regardless of the value, for categories of labour identified as – cleaning, 
security, building and construction, and courier services. 

However, there is a need to clearly specify which occupations will be covered to ensure 
the objectives of the package are met. In many instances, there are occupations that 
play a vital role in these industries, but which may not be formally defined as being within 
these industries. For example, traffic controllers play an integral role in the building and 
construction industry, especially with projects that are taking place in high traffic areas. 
Many of the employment arrangements in traffic control companies, and other 



  
 

occupations that provide services to the construction feature similar employment 
arrangements to the industry as a whole.  In addition, the ACT Government is a high-
level user of traffic control workers on a labour hire basis for traffic control associated 
with special events and the like. 

While this work is not performed in the construction industry it is often performed by the 
same employees of traffic control companies contracted to the ACT Government who 
are on other days performing work in the construction industry.  It is reasonable that the 
same regulatory arrangements should apply to traffic control contracted to the ACT 
Government for special events, as applies in the construction industry more generally.  
As such, traffic controllers and other ancillary services, provided in connection with the 
stated industries should also be included. 

Recommendation 

 Ensure occupations and sectors that play vital ancillary roles to the 
industries covered are also included in the coverage; 

 Modify point (b) to say: 
o “all contracts, regardless of the value, for categories of labour 

identified as – for or in connection with Cleaning; Security; 

Building and Construction; Courier Services and Traffic Control 

and Management, or any contracts for services primarily related to 

the above.” 

 

3. Local Jobs Code 
 
While the CFMEU supports legislating the primary components of the Package, it is 
our view that some elements may be dealt with as a legislative instrument issued by 
the Minister. 
 
As we have set out on previous occasions, the ACT Government retains administrative 
powers pertaining to contractual arrangements. Therefore, once a legislative provision 
was enacted that facilitated the making of a Local Jobs Code (Code), the relevant 
Minister would have the power to determine its contents. We believe this would be 
beneficial as it would allow the Government to more readily respond to changing 
circumstances in the affected industries. 
 
Union Participation in Inductions  

 
In terms of the Code itself, we propose that the elements relating to workplace 
inductions and meetings, the right to organise and collectively bargain, and delegate 
rights be set out in significant detail. 
 
For example, the active participatory role of unions in inductions should be detailed 
specifically in the Code itself. This should specify that an opportunity will be provided 
to speak directly to the workers at inductions without the presence of management 
personnel for a reasonable time during the induction. It should be clearly stated that 
this is to occur during the induction, and not before the induction is commenced or once 
it is completed. 
 
We understand some parties have raised the possibility that a requirement in the Code 
that relates to unions involvement in inductions may conflict with the right of entry 
provisions outlined in the Fair Work Act. This view is incorrect. Entities are entitled to 
invite union officials onto their site and this is what the Code would seek they agree to. 



  
 

In addition, the Code is not an instrument or part of an instrument covered by the Fair 
Work Act. 
 
The Right to Collective Bargaining and Freedom of Association 

 
The Code should also ensure that entities covered by the Code respect the right of 
workers to organise and collectively bargain. This requires that the Code prohibits 
behaviours and activities aimed at limiting this right. 
 
As one example, entities covered by the Code must acknowledge that the default 
representative of union members is the union, and should not attempt to bypass 
employee representatives by putting a proposed enterprise agreement to their 
employees directly. Similarly, they should not attempt to pressure employees into 
revoking the bargaining status of the relevant trade union or appointing or altering the 
status of any other bargaining representative. 
 
The Union is aware that this kind of interference with employees’ rights to 

representation has occurred in a number of instances with entities that tender for work 
with the ACT Government.  
 
For example:  

  The Company conducted a process wherein employees were encouraged 
or required to appoint individual bargaining representatives other than the Union.  The 
effect of these appointments was to nullify each union members’ pre-existing default 
right to Union representation. Employees of the Company gave statements to the 
Union that the Company did not inform them that by appointing an individual 
representative they would exclude the Union from bargaining. When some employees 
sought to reappoint the Union as their representative the Company again encouraged 
those employees to rescind their appointment of the Union and appoint individual 
representatives instead of the Union. 
 
The Company also encouraged employees to resign from the Union during bargaining. 
While this process was ongoing the Company continued to purport to bargain with its 
employees and refused to meet with the Union.  While the Union was eventually able 
to participate in negotiations in a limited manner, it is not coincidental that the 
agreement which was eventually concluded was significantly less beneficial for 
employees than other comparable agreements concluded with the Union. 
   
It is the Union’s view that there is no legitimate reason why an employer would or 

should conduct a process which requires employees to nominate a bargaining 
representative. Employees do not require assistance with this process. The 
requirements of the Fair Work Act 2009 are such that an employee may nominate their 
representative simply by identifying that representative in writing and providing the 
nomination to the employer. 
 
In addition, union members are not required to identify a representative at all in order 
to be represented.  In the circumstances, it can be reasonably concluded that 
employers who conduct bargaining representative nomination processes are doing so 
in an attempt to interfere with employees’ freedom of association and rights to 

representation. 
 
The Code must ensure that covered entities cannot bypass employee representatives 
and that the right of workers to be represented by their union in bargaining is respected.  
The Code should make it clear that code covered entities must not interfere in 
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employee choice in relation to bargaining representation and that it is not appropriate 
for code covered entities to encourage, incite, require, support or facilitate any process 
which affects an employee’s right to appoint a bargaining representative of any kind or 
to rely on their union as their representative for the purpose of s 176 of the Fair Work 

Act 2009. 
 
The Code must also recognise the right of workers to organise and collectively bargain 
by allowing payroll deduction of union membership fees, allowing the union to distribute 
material in the workplace, and giving consideration to the size of the entity, providing 
facilities for union delegates in the workplace. Similarly, the Code should specifically 
prohibit any entity from advising, encouraging, inciting or assisting an employee in 
resigning their membership from their trade union. 
 

Union Delegates’ Rights 

 
With regards to the rights of delegates, the Code must be specific about having the 
right to perform duties within working hours for a specified minimum amount of time 
per week. The size and the nature of the entity will impact how much time is 
appropriate. For the building and construction industry, we believe that 2 hours per day 
is adequate. In addition, delegates should be allowed reasonable access to relevant 
training that will assist them in their obligations. 
 
Paid Domestic Violence Leave  

 
The CFMEU also believes that the Code should require that code covered entities 
provide their employees with an enforceable entitlement to 10 days paid domestic 
violence leave. Domestic and family violence continues to be a serious issue in the 
ACT and Australia more broadly.  
 
We note that the ACT Government has already written to the Fair Work Commission 
in support of reform to national workplace laws that would make paid domestic and 
family violence leave a mandatory provision in all employment contracts. We also note 
that the ACT Government has included this leave entitlement in ACT public sector 
employment agreements. 
 
Including a requirement in the Code that all entities must provide an enforceable 
entitlement to 10 days paid domestic and family violence would further the ACT 
Government’s objective of ameliorating the negative effects of domestic violence in the 
local community. 
 
Recommendations 

 

 The Code should specify a participatory role for unions in meetings and 
inductions in the Code. 

 

 In the course of collective bargaining, the Code should specifically 
prohibit entities from any of the following conduct: 

o Advising, encouraging, inciting, assisting or coercing an employee of 
the code covered entity to appoint a bargaining representative or revoke 
the bargaining status of a relevant bargaining representative including 
but not limited to their trade union; 

o Meeting with relevant employees regarding the enterprise agreement or 
any associated matter without first advising the relevant trade union(s) 
and giving them a reasonable opportunity to attend the meeting; and 



  
 

o Distributing a draft enterprise agreement with the intent of seeking the 
approval from the workforce without first reaching agreement with all 
bargaining representatives. 
 
 

 The rights of delegates should be specified in the Code, including the 
ability to undertake their duties within work hours and the right to access 
relevant training. 

 

 The Code should include a requirement for the provision of 10 days paid 
domestic violence leave. 

 
4. IRE Certification 

 
The CFMEU supports the expansion of the IRE certification system outlined by the 
ACT Government in the consultation document. However, the system of independent 
auditing in which the auditor is procured by the entity has caused perverse incentives. 
 
Auditors that undertake stringent audits or who recommend that a contractor not be 
granted an IRE Certificate risk losing future audit work. This has resulted in many 
auditors simply undertaking a desktop audit which relies on information provided 
directly by the contractor, rather than independently verifying the information directly. 
The CFMEU has observed this occurring in a number of instances in the ACT and has 
seen auditors recommend contractors be awarded IRE certificates based solely on 
information provided by the contractor.  
 
It is the CFMEU’s view that the auditing process should be conducted by the 
Government, which could be funded by charging contractors directly for the audit. This 
would ensure quality, independence, and that the objectives of the system are placed 
ahead of any profit motive.  
 
In the absence of making the audit process a public service function, the group of 
approved auditors must be restricted and subject to more stringent duties. Auditors 
should be held to a strict code of conduct, similar to that of the Australian Accounting 
Standards Board. This would ensure that auditors act in an ethical way that is 
consistent with the objectives of the IRE Certificate strategy. 
 
In addition, associated entities or persons of a contractor operating in the industry 
should be prevented from acting as an auditor. The current list of approved IRE 
auditors includes the Canberra Business Chamber, the Master Builders Association of 
NSW and the National Electrical Contractors Association of ACT. Given these 
organisations play a role in representing the contractors they are auditing, these 
organisation should not be permitted to undertake audits. 
 
If the audit process is not a public function, at a minimum, auditors should be appointed 
or allocated to each IRE certificate applicant, by the ACT Government, at random from 
the pool of authorised auditors. This would avoid the risk of a conflict of interest arising 
in relation to auditor selection. 
 
In addition, contractors should be restricted in the number of times they can use the 
same auditor. In circumstances where a further audit is required due to complaints 
raised regarding a contractor that had previously been granted an IRE Certificate, the 
company must be prevented from using the same auditor they used initially. 
 



  
 

Recommendation 

 

 Make the IRE auditing process a public service function, the costs of 
which can be recovered by charging contractors directly 
 

 In the absence of making the audit process a public service function, 
there should be more stringent requirements on the auditing process, 
including: 

o Auditors must adhere to a code of conduct, similar to the Australian 
Accounting Standards Board; 

o Associated entities or persons of a contractor operating in the industry 
should be prevented from acting as an auditor; 

o Auditors should be appointed/allocated by the ACT Government on a 
random rotating basis. 

o Contractors should be restricted in the number of times they can use 
the same auditor; and 

o Where an audit has been triggered due to suspicious circumstances, 
the contractor should be prevented from engaging the auditor that was 
engaged previously. 

 
5. Labour Relations, Training and Workplace Equity Plan 

 
The CFMEU supports a provision that requires entities covered by the new 
arrangements to submit a Labour Relations, Training, and Workplace Equity (LRTWE) 
plan. 
 
However, we would urge the Government to classify ‘ensuring employment 

participation amongst Aboriginal and Torres Strait Island workers, women, workers 

with a disability and workers from culturally and linguistically diverse backgrounds’ as 
a mandatory criterion, as opposed to one that is just desirable. These are matters 
critical to a diverse workforce, and which should not be omitted by any employer in 
their forward planning, especially one tendering for work with the ACT Government. 
 
These changes would align the Package with the previously stated priorities of the ACT 
Government. In particular, the ACT Aboriginal and Torres Strait Islander Agreement 
2015-2018, sets out “Employment and economic independence” as a key focus area 
and specifically identifies, “increased employment and private enterprise for Aboriginal 

and Torres Strait Islander peoples in the ACT” as the method of achieving this. 

Ensuring participation is a mandatory criterion in any LRTWE plans would assist in 
furthering this objective. 
 
In addition, the approach to apprenticeships should also be a mandatory criterion. The 
state of the vocational training system for young apprentices is a matter of serious 
concern, with the number of completed apprenticeships in the ACT falling by one-third 
from 2015 to 2016. 
 
The future of the construction industry depends on the next generation of construction 
workers receiving proper training. Ensuring that entities tendering for Government work 
provide apprenticeships is vital to ensuring the future success of the industry. 
 
Recommendations 

 

 Include employment participation amongst Aboriginal or Torres Strait 
Islanders, women, persons with a disability and person from culturally 
and linguistically diverse backgrounds as a mandatory criterion. 



  
 

 

 Include the approach to the provision of apprenticeships as a mandatory 
criterion. 

 
6. New Compliance Unit 

The compliance unit is critical to achieving long-lasting cultural change in the industry. 
In particular, the Compliance and Enforcement Stream of the Unit must have full 
inspectorate powers, equivalent to those utilised by WorkSafe in the investigation of 
safety matters.  

As well as being capable of performing investigations, it must be properly resourced to 
perform investigations into non-compliance with the Local Jobs Code, IRE compliance 
or LWRTE plans. The compliance unit should also have the ability to directly influence 
the procurement policies of directorates, so as to ensure that entities which are not 
Code compliant do not continue to tender and be awarded ACT Government contracts. 

The Compliance Unit should be headed by a statutory officer with the unilateral 
capacity to issue decisions and sanctions in relation to compliance. To achieve this, it 
may be necessary to keep a degree of separation from the Administrative and Policy 
Streams, so as to ensure the position is free of real or apprehended bias. 

Recommendation 

 Properly empower and resource a strong investigative function in the 
compliance unit, headed by a statutory officer with decision-making 
power. 

 
7. Enhanced Compliance and Enforcement framework 

 
The strikes approach set out in the document is promising, but we propose using a 
point system, similar to that used for driving offences, would allow for a greater degree 
of flexibility in awarding penalties to an entity. As an example, the consultation 
document states that ‘the awarding of a strike will depend on the seriousness of the 

breach.’ A point system would ensure that any breach, regardless of severity, would 

be recognised in some way and that less serious breaches could be treated in an 
appropriate manner.  
 
This would enable the framework to recognise a series of minor breaches in the 
granting of an IRE Certificate or in any future tendering, rather than just relying on 
whether or not a strike was awarded. 
 
Regardless of whether or not a strike or a point system is adopted, penalties must also 
be attributable to associated entities and company directors. The building and 
construction industry consistently faces issues with pyramid contracting and 
phoenixing. These business arrangements are designed for the explicit purpose of 
avoiding liability.  
 
Entities that are likely to fail assessments against either the Code or an IRE 
Certification audit could potentially use these arrangements to avoid accountability. 
 
Recommendation 

 

 Adopt a points-based system for Code breaches. 
 

 Ensure any breaches are also attributable to associated entities and 
company directors to ensure accountability. 



  
 

 
8. Conclusion 

 
We thank the ACT Government for the opportunity to provide comment on the draft 
consultation Secure Local Jobs Package document. As noted previously, the CFMEU 
supports the adoption of this Package but notes some elements of the Package in 
which amendments should be made and where a great degree of clarity should be 
provided, so as to ensure the objectives are met. 
 
If you wish to discuss the contents of our submission or any of our recommendations 
in greater detail, we are available for further discussion. 




