


From:
To: CMTEDD FOI
Cc:
Subject: FOI Request | Ministerial Briefs and Correspondence about Appointment of CIT CEO
Date: Friday, 10 June 2022 9:47:50 AM

Good morning,
 

RE: FOI REQUEST – CIT CEO APPOINTMENT MINISTERIAL BRIEFS AND
CORRESPONDENCE

 
I write to request under the Freedom of Information Act 2016 a copy of any ministerial briefs,
correspondence and accompanying papers, to do with the search, selection and appointment of
current Chief Executive Officer of Canberra Institute of Technology -  Leanne Cover.
 
Duplicate documents may be excluded.
 
Should you require any further information or clarification about my request, please contact my
office on .
 
Best,
 

 
 
 
 
 
 





Statement of Reasons  
In reaching my access decision, I have taken the following into account: 

• the Act, 
• the content of the documents that fall within the scope of your request, 
• relevant case law precedents, 
• the submissions made by the relevant third party, and 
• the Human Rights Act 2004. 

Exemption claimed  

My reasons for deciding not to grant access to one document, and parts of another are as 
follows: 

Public Interest 

The Act has a presumption in favour of disclosure. As a decision maker I am required to 
decide where, on balance, public interest lies. As part of this process, I must consider 
factors favouring disclosure and nondisclosure. 

In Hogan v Hinch1 French CJ stated that when ‘used in a statute, the term [public interest] 
derives its content from “the subject matter and the scope and purpose” of the 
enactment in which it appears’. Section 17(1) of the Act sets out the test, to be applied to 
determine whether disclosure of information would be contrary to the public interest. 
Subsection 17(2) also lists a number of factors that must not be taken into account when 
determining public interest. I have noted the irrelevant factors listed in subsection 17(2) 
and I am satisfied that I have not considered any irrelevant factors in this case. 

Taking into consideration the information contained in one document found to be within 
the scope of your request (refer document 5 in the schedule at Attachment A), I have 
identified that the following public interest factors are relevant to determine if release of 
the information contained within this document is within the ‘public interest’. 

Factors favouring disclosure (Schedule 2.1) 

To determine which factors in favour of disclosure apply to the document (refer 
document 5 in the schedule at Attachment A) identified within the scope of the access 
request, I am required to be satisfied that a factor or factors are ‘reasonably be expected 
to’ occur.  

I have identified that the most relevant factor in favour of disclosure available under the 
Act, is schedule 2.1(a)(i) “disclosure of the information could reasonably be expected to do 
any of the following (a) promote open discussion of public affairs and enhance the 
government’s accountability.” I do not consider any other factors are relevant to this 
document. 

 
1 (2011) 243 CLR 506, [31] 



In the case of BA and Merit Protection Commissioner2 the Commonwealth Information 
Commissioner noted that “there is strong interest in fairness and integrity of public sector 
selection processes”. I agree with the Commissioner on this point.  As outlined above, 
before I consider this factor as part of the section 17 public interest test, I must be 
satisfied that release of the information within the scope of your request ‘could 
reasonably be expected’ to promote open discussion of public affairs and enhance the 
government’s accountability.  

The term “could reasonably be expected to” is not unique to the Freedom of Information 
Act 2016. In considering this term in other jurisdictions’ freedom of information 
legislation and case law precedent, the term “could reasonably be expected to” requires 
me to assess the likelihood of the predicted or forecast event. In this case, ‘promoting 
open discussion of public affairs or enhancing the government accountability’.   

While I note the term “could” is less stringent that the word “would”, providing a lesser 
burden, there still needs to be a reasonable expectation that this would occur. In Re News 
Corporation Limited v National Companies and Securities Commission3 it was noted that 
the mere possibility or chance does not qualify as a reasonable expectation.  

In helping to determine if the release of the documents within the scope of the request 
could be reasonably expected contribute to the ‘promoting open discussion of public 
affairs or enhancing the government accountability’, I have referred previous matters 
where documents containing similar information has been discussed. Namely, I have 
considered the judgements in Re Dyki and Federal Commissioner of Taxation4, 
Department of Social Security v Dyrenfurth5, and Colakovski v Australian 
Telecommunications Corporation6. In reviewing these cases, I note that while they were 
decided in relation to Commonwealth Freedom of Information legislation which has now 
been superseded or amended, many of the principles and judgement discussions remain 
relevant. 

I have also noted the case of BA and Merit Protection Commissioner7. In this case the 
applicant sought copies of documents generated during a recruitment process, these 
included but were not limited to copies of selection reports, comparative assessments 
and referee reports. These documents were considered by the Information Commissioner 
to be in the public interest, as their release (with the exclusion of personal information) 
could allow for accountability and ensure integrity in recruitment of public sector officials. 
The Information Commissioner saw a public interest in the release of these types of 
documents as they could be reasonably expected to promote discussion of the 

 
2 [2014] AICmr 9 (30 January 2014). 
3 (1984) 5 FCR 88. 
4 (1990) 22 ALD 124 
5 (1988) 15 ALD 232 
6 (1991) 29 FCR 429 
7 [2014] AICmr 9 (30 January 2014). 



recruitment process and that therefore is in the public interest. I note however in this 
decision, that a significant amount of personal information was redacted leaving only 
factual information. 

I note that Ms Cover’s executive contract is included in the scope of your request. I am 
not satisfied that the same argument in relation to public interest can be said for this 
single document that contains information about this individual’s salary and employment 
conditions, bearing in mind that appointment, classification and whether a salary above 
classification has been awarded is already publicly available. The release of this 
information in my opinion does not provide enough detail to allow for a discussion about 
transparent recruitment or could reasonably be expected to promote open discussion of 
public affairs and enhance the government’s accountability.   

Heerey J in Colakovski v Australian Telecommunications Corporation8 stated in regard to a 
request for documents that contained personal information of an individual that [the 
information requested is] ‘of no demonstrable relevance to the affairs of government and 
[is] likely to do no more than excite or satisfy the curiosity of people about the personal 
affairs of the individual’. I believe that this statement is true in relation to this access 
request. Taking these issues into account I am not satisfied that there are any factors 
under schedule 2.1 of the Act that favour disclosure of this document. 

Factors favouring non-disclosure (Schedule 2.2) 

• Prejudice the protection of an individual’s right to privacy or other right under the 
Human Rights Act 2004. 

As with the factors in favour of disclosure, for me to be satisfied that a factor(s) in favour 
of nondisclosure applies to the document identified to be within the scope of your 
request, I am firstly required to be satisfied that release of the document could 
‘reasonably be expected to’ result in a prescribed outcome.  

In considering the factors in favour of non-disclosure as found in Schedule 2.2, I consider 
that the only relevant factor in this matter is schedule 2.2(a)(ii) – Prejudice the protection 
of an individual’s right to privacy or other right under the Human Rights Act 2004. 

In considering the application of this factor, I contend that release of the documents 
within the scope of the request would be an unreasonable release of Ms Cover’s personal 
information as the documents identified contain personal information about her personal 
affairs.  

I have noted that some information including the names of executives, classification and 
whether they are engaged at a higher salary is tabled in the Legislative Assembly. 
However, I consider that this document may contain additional personal information 
which goes beyond what is tabled. These details I consider are personal to Ms Cover and 

 
8 (1991) 29 FCR 429. 



is not information that would normally be disclosed during the execution of Ms Cover’s 
duties.  

In making this decision, I note that while salary information is tabled in the ACT Legislative 
Assembly, it is possible that the salary or conditions of Ms Cover’s contract are different 
to that of a standard ACT Government Executive. It is possible for staff at the same level 
to be paid different amounts or have different employment conditions that have been 
negotiated with the agency and that are confidential and not known to other staff. I 
consider that release of the information within the scope of this request would either 
confirm or deny Ms Cover’s salary and employment conditions. The release of this 
information would cause a significant intrusion into the privacy of Ms Cover which would 
impact her rights under the Human Rights Act 2004. Given the nature of the information, 
I have given significant weight to this factor. 

Having applied the test outlined in section 17 of the Act and noting that there are no 
strong factors in favour of disclosure, I have decided that the releasing the personal 
information of Ms Cover as contained in the documents found to be within the scope of 
your request is contrary to the public interest to release. Therefore, I have chosen to 
withhold this document from release in its entirety. 

With regard to ‘document 2’ in the Schedule (refer Attachment A), I have removed some 
personal information, as I consider this information to not be relevant to this request, and 
to protect the rights of the individual identified. 

Charges 

Processing charges are not applicable for this request because the number of pages being 
released to you is less than the charging threshold of 50. 

Online publishing – Disclosure Log 

Under section 28 of the Act, CMTEDD maintains an online record of access applications 
called a disclosure log. Your original access application, my decision and documents 
released to you in response to your access application will be published in the CMTEDD 
disclosure log. Your personal contact details will not be published. 

You may view CMTEDD disclosure log at https://www.cmtedd.act.gov.au/functions/foi. 

Ombudsman Review 

My decision on your access request is a reviewable decision as identified in Schedule 3 of 
the Act. You have the right to seek Ombudsman review of this outcome under section 73 
of the Act within 20 working days from the day that my decision is published in CMTEDD 
disclosure log, or a longer period allowed by the Ombudsman. 

If you wish to request a review of my decision you may write to the Ombudsman at:  



The ACT Ombudsman 
GPO Box 442 
CANBERRA ACT 2601 

Via email: actfoi@ombudsman.gov.au  

ACT Civil and Administrative Tribunal (ACAT) Review 

Under section 84 of the Act, if a decision is made under section 82(1) on an Ombudsman 
review, you may apply to the ACAT for review of the Ombudsman decision. Further 
information may be obtained from the ACAT at:  

ACT Civil and Administrative Tribunal 
Level 4, 1 Moore St 
GPO Box 370 
Canberra City ACT 2601  
Telephone: (02) 6207 1740  
http://www.acat.act.gov.au/ 

Should you have any queries in relation to your request please contact me by telephone 
on 6207 7754 or email CMTEDDFOI@act.gov.au  

Yours sincerely, 
 

 
Katharine Stuart 
Information Officer 
Chief Minister, Treasury and Economic Development Directorate 

05 August 2022 





   

    
     

   

   

   

             
    

             
  

    

         
       

  

       

  

           
          
   

  
 

     

    

  
  

     

     

         







    

   

  

    

   

    

  

        

              



 
 

 

 

    

   
          

                   
    

               
            

  
                    

                
               
                   

    

  
   



 
 

     

   
        

        

             

    

  

            

 

 

     
      

      
             

             

   

       
           

 

       

   

                     
                    

      

 

            
            

      
              

     

                  
   




